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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

NO. 74-1683 


HOOKER CHEMICALS AND PLASTICS CORPORATION, 
STAUFFER CHEMICAL COMPANY 
AND MONSANTO COMPANY 

Petitioners, 

v. 

RUSSELL E. TRAIN, 

Respondent. 


BRIEF FOR PETITIONERS 


PRELIMINARY STATEMENT 

This is an action to review and set aside regulations 
establishing new source performance standards for phosphate manufac¬ 
turing plants issued on February 20, 1974 (39 Fed. Reg. 6579) by the 
Environmental Protection Agency (EPA) under Section 306 of the Federal 
Water Pollution Control Act, as amended ("the Act"). The phosphate 
manufacturin'! category is made up of three separate subcategories 

1 / 

involving 8 different products, all of which are at issue in this case. 


1 / petitioner and Respondent under date of September 9, 1974 filed 
a stipulation and motion to file a single Deferred Consolidated 
Joint Appendix in this case and No. 74-1687. The record has been 
paginated by the Government. To avoid confusion, the Government's 
pagination will be used in the portion of the record included in 
the deferred Appendix. The Appendix is cited herein as "App." 



The Parties 


The Petitioners in this case are companies which are 
engaged in the manufacture of phosphate products, including the 
products for which the standards of performance are being challenged. 

r- 

The Respondent is Mr. Russell E. Train, the Administrator 
of the Environmental Protection Agency. 

Questions Presented 

1. Do EPA's methodology and criteria for establishing new 
source standards for each subcategory of the phosphate manufacturing 
category comply with the Act? 

2. Has EPA arbitrarily applied an abstract definition of 
"process wastewater" limiting or prohibiting discharges from phosphate 
industry plants? 

3. Are EPA's standards of performance for phosphorus, phosphor 
oxychloride, phosphorus trichloride, phosphorus pentasulfide, food 
grade sodium tripolyphosphate, and food grade calcium phosphate plants 
supported by the Record? 

4. Has EPA provided an adequate statement of the basis for 
its regulations which complies with the law? 

Statutes and Regulations Involved 

Sections 301, 302, 304, 306, ->07, 309, 505 and. 509 of the 
Act (33 U.S.C. §§1311, 1312, 1314, 1316, 1317, 1319, 1365 and 1369), 
which were added to the Act by the Federal Water Pollution Control 
Act Amendments of 1972, Pub. L. 92-500, 86 Stat. 816, are set out in 




Appendix A infra . 

The regulations promulgated by EPA which are at issue in this 
proceeding were published on February 20, 1974 (39 Fed . Reg . 6579) 
and appear in the Appendix at 1313-1319 and are in Appendix B infra . 

Jurisdiction 

Jurisdiction of this Court to review standards of performance 
for new sources promulgated under Section 306 of the Act (33 U.S.C. 

§1316) is conferred by Section 509(b)(1)(A) (33 U.S.C. §1369(b)(1) (A)) 

of the Act. 

STATEMENT OF CASE 
Scope of Action 

This action with respect to new source standards is related 
to the petition for judicial review (No. 74-1687) of EPA's effluent 

1 / 

guidelines under Section 304(b). Both were issued at the same time. 

The action relating to the effluent guidelines includes 
substantial and complex legal issues not present in this action — namely. 


1/ Respondent also published on the same day pretreatment standards 
for new sources under Section 307(c) for new plants using public 
sewer systems and proposed pretreatment standards for existing 
sources under Section 307(b). Petitioners and Respondent in this 
case have stipulated and jointly moved for leave to amend the 
petition for review and sever it into two petitions, one relating 
to standards of performance for new sources under Section 306 and 
one relating to pretreatment standards for new plants under 
Section 307(c) and have requested that further proceedings on the 
amended petition relating to Section 307(c) pretreatment standards 
be deferred or suspended in the interests of conservation of 
judicial resources and avoidance of piecemeal litigation pending 
Respondent's publication of final pretreatment standards under 
Section 307(b) which could affect the scope of or necessity for 
review of the new source pretreatment standards. 

-3- 


U 


> * 



the threshhold question of whether this Court has jurisdiction to 
review the effluent guidelines regulations. The issues on the record 
as to the validity of the guideline regulations will be reached in 
No. 74-1687 only if the Court concludes it has jurisdiction to review 
regulations under Section 304(b). 

The effluent guidelines and standards of performance are required 
by separate provisions of the Act (Sections 304(b) and 306) and, as 
will be seen, the substantive requirements of Section 306 differ 
from those in Section 304. However, since EPA promulgated the effluent 
guidelines and standards of performance at the same time and its 
factual basis and rationale for the two different regulations were 
similar and in some cases identical, certain issues arising as to the 
validity of the standards of performance on the record are comparable 
to the issues briefed by Petitioners in connection with the effluent 
guidelines. Where the issues as to the validity of the new source 
standards are similar to those respecting the guideline regulations. 
Petitioners have included in this brief a reference to the brief 
in No. 74-1687 on the effluent guidelines. 

The petition, pertaining to EPA's new source performance 
standards, raises two basic groups of issues: 
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1. Issues which are common to all subcategories and 
products and which are covered entirely in Part one of this brief; 

2. Issues arising on the record as to the validity of the 
standards of performance for specific products which are dealt with 
in Part Two of this brief for five products: elemental phosphorus, 
phosphorus trichloride and phosphorus oxychloride, phosphorus penta- 
sulfide, food grade sodium tripolyphosphate and food grade calcium 
phosphate. 

The Statutory Framework 

In 1972 the Congress enacted the Federal Water Pollution 
Control Act Amendments of 1972, Pub. L. 92-500, 86 Stat. 816, 33 
U.S.C. §§1251, et seq . The Federal Water Pollution Control Act, as 
extensively revised by the 1972 Amendments, constitutes the organic 
statute under which are regulated all "point source" effluent dis¬ 
charges from municipalities, from industrial plants and from agricul¬ 
tural facilities, including new plants. 

The structure of the Act is based on a general prohibition 
of discharges except as they are permitted under the law. (§301, 

33 U.S.C. §1311.) Permits for effluent discharges, including those 
for new plants, are issued under Section 402 of the Act, 33 U.S.C. 

§1342, and the limits and conditions which restrict the discharge of 
an individual industrial plant are fixed in the permit after proceedings 
conducted under Section 402. Unless a plant has a permit, no effluent 
discharges are lawful. 
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The Act includes separate requirements for new plants and 

existing plants. Existing plants are required to achieve by 1977 

effluent limitations requiring the application of "best practicable 

control technology currently available" (Section 301(b)(1)(A), 33 

U.S.C. §1311(b)(1)(A)) and by 1983 effluent limitations requiring 

application of "best available technology economically achievable" 

including elimination of discharges if "technologically and economically 

achievable" (Section 301(b)(2)(A), 33 U.S.C. §1311 (b) (2)(A)). 

A new source must, from the time of startup, comply with 

any applicable "standard of performance" promulgated by EPA pursuant 

to Section 306 of the Act. 33 U.S.C. §1316. A "new source" is a 

facility the construction of which is commenced after publication of 

a proposed standard of performance applicable to it. Section 306(a)(2), 

1 / 

33 U.S.C. §1316 (a)(2). 

The standard of performance for a new plant is to be — 

"a standard for the control of the discharge of 
pollutants which reflects the greatest degree of 
effluent reduction which the Administrator deter¬ 
mines to be achievable through application of 
the best available demonstrated control technology, 
processes, operating methods, or other alternatives 
including, where practicable, a standard permitting 
no discharge of pollutants." Section 306(a)(1), 

33 U.S.C. §1316(a) (1) . 

EPA is required to establish standards of performance for 
27 "categories of sources" listed in Section 306 of the Act. One of 

1/ Modifications of existing facilities are not new sources. S. 

(Conf.) Rep. No. 92-1236, 92d Cong., 2d Sess, at 128-29 (1972) 
reprinted in Senate Committee on Public Works, A Legislative 
History of the Water Pollution Control Act Amendments of 1972 , 

93d Cong. 1st Sess. at 311-12 (Committee Print, 1973) (herein¬ 
after "Legislative History" )^ 



Section 306 


those categories is "phosphate manufacturing." 

(b)(1)(A), 33 U.S.C. §1316(b)(1)(A). EPA may "distinguish among 
classes, types, and sizes within categories of new sources" for the 
purpose of establishing the standards of performance. Section 306(b)(2), 
33 U.S.C. §1316(b)(2). The "type of process employed" is a factor 
in subcategorization. Section 306(b)(2), 33 U.S.C. §1316(b)(2). 

Among the factors which EPA must consider in establishing 
standards of performance are "the cost of achieving such effluent 
reduction and any non-water quality environmental impact and energy 
requirements." EPA is required to revise the standards "as technology 
and alternatives change." Section 306(b)(1)(B), 33 U.S.C. §1316(b)(1)(B). 

Section 509 of the Act (33 U.S.C. §1369) provides for a 
method of judicial review of certain specific actions of EPA which 
is different from the normal review procedure under the Administrative 
Procedure Act. Section 509 provides that a special review by petition 
in the Courts of Appeals, rather than in the District Courts, shall 
apply to a specifically set out group of actions by EPA. Regulations 
under Section 306 establishing standards of performance are included 
in Section 509 and therefore review lies in the Courts of Appeals. 

The Administrative Proceedings 
In August 1973, EPA announced a public review procedure 
with respect to phosphate manufacturing industry standards of 
performance regulations. 38 Fed . Reg . 21201, August 6, 1973, App. 
1011-1015. EPA's procedure in developing facts was to use a contractor 
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who surveyed an industry and made a report. The Contractor's Report 
on phosphates appears in the record. App. 1-200. 

On September 7, 1973, EPA published a notice that it was 
proposing standards of performance for the phosphate manufacturing 
industry. 38 Fed . Reg . 24470, App. 1177-1183. Shortly thereafter, 
it released a Draft Development Document in which EPA's methodology 
was described and proposed findings and conclusions were made. App. 
1016-1176. It also issued an Economic Analysis of the proposed 
regulation (a Draft Economic Analysis). App. 1184-1243. 

The final regulations were published on February 20, 1974. 

39 Fed . Reg . 6579, App. 1313-1319. Although not available until 
several weeks after the regulations were promulgated, EPA prepared a 
final Development Document, App. 1644-1800. EPA never published a 
final Economic Analysis of the impact of either its guidelines or 
new source standards on the industry. 

Comments were invited at each stage in the proceedings and 
Petitioners in these cases filed extensive comments. 

The Phosphate Industry 

The phosphate category includes the production of elemental 
phosphorus and its derivative products other than phosphate fertilizer. 

Elemental phosphorus production is estimated at 545,000 
short tons by 10 plants located in Idaho, Montana, Tennessee, Florida 
and Alabama. Development Document, App. 1657 and 1661. Elemental 
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phosphorus is manufactured by the reduction of phosphate rock or 
ore by coke in very large electric furnaces, using silica as a flux. 
Production of elemental phosphorus is covered by Subpart A of EPA’s 
regulations. App. 1316-17. Since phosphorus reacts violently with 
oxygen but is not reactive with water, water is used extensively in 
direct contact with phosphorus for heat transfer, for materials transfer, 
for protection from the atmosphere, and for purification. Development 
Document, App. 1659. 

Most elemental phosphorus (over 87 percent) is used to 
manufacture phosphoric acid by the "dry process".-^ The remainder is 
either marketed directly or converted to chemicals such as phosphorous 
pentoxide, phosphorus pentasulfide, phosphorus trichloride, and 
phosphorus oxychloride, the major uses of which are as raw materials 
for the organic chemical industry. Development Document, App. 1659. 
These "phosphorus consuming" processes are governed by Subpart B 
of the regulations. App. 1317-18. 

Dry process phosphoric acid (known as "furnace grade") is 
used in the food industry and for high grade fertilizers. Development 
Document, App. 1659. Phosphoric acid also is the basic raw material 
for the manufacture of products in the Phosphate Subcategory (Subpart 
C) of the regulations - sodium tripolyphosphate and calcium phosphate. 
App. 1318-19. 

1? The "wet process" is used to produce lower grade phosphoric 
acid, generally for use in low grade fertilizers. 
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Sodium tripolyphosphate, commonly referred to as STPP, is 
used in household laundry formulations. App. 1227. This is known 
as detergent or technical grade STPP. STPP is also manufactured in 
the United States as a human food additive. One nonfertilizer use 
for calcium phosphate manufactured in the United States is as an 
animal feed supplement (feed grade calcium phosphate). App. 1228. 

A much purer food grade calcium phosphate is manufactured for use as 
a dentifrice and for human consumption. App. 1229, 1234, 1662. Food 
grade sodium tripolyphosphate and calcium phosphate are subject to 
food grade purity specifications of the Food and Drug Administration. 

The Standards of Performance 

The standards of performance for new sources in the Phosphate 
Category prohibit the discharge of process waste water pollutants. 

40 C.F.R. §§422.15 (elemental phosphorus), 422.25 (phosphoric acid, 
phosphorus pentoxide, phosphorus pentasulfide, phosphorus trichloride 
and phosphorus oxychloride), and 422.35 (sodium tripolyphosphate, and 
feed and food grade calcium phosphate). 
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ARGUMENT 



PART ONE 
I 

THE JUDICIAL REVIEW ROLE OF THE COURTS 

These cases present a series of complex intertwined legal 
and technical issues for the Court’s resolution. The complexities 
are due to the fact that issues of statutory construction are inter¬ 
mingled with the technical issues for each product arising from a 
separate factual record pertaining to that product. 

The standard of review is that prescribed by Section 10(e) 
of the Administrative Procedure Act, now 5 U.S.C. §706: 

"The reviewing court shall — 


"(2) hold unlawful and set aside agency 
action, findings, and conclusions found 
to be — 

"(A) arbitrary, capricious, an 
abuse of discretion, or otherwise 
not in accordance with law; 


" (C) in excess of statutory juris¬ 
diction, authority, or limitations, 
or short of statutory right ..." 

In carrying out a similar Congressionally mandated judicial review 

function respecting provisions of the Clean Air Act, as amended, 

N 

where legal and technical issues were also intertwined. Judge Leventhal 
noted that: 

"[ Tlhe necessity to review agency decisions , 
if it is to be more than a meaningless exercise, 
requires enough steeping in technical matters to 
determine whether the agency 'has exercised a 
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reasoned discretion' .... We cannot sub ¬ 
stitute our judgment for that of the agency , 
but it is our duty to consider whether 'the 
decision was based on a consideration of the 
relevant factors and whether there has been a 
clear error of judgment ' .... Ultimately, 
we believe, that the cause of a clean environ¬ 
ment is best served by reasoned decision-making." 
( Portland Cement Ass'n v. Ruckelshaus , 486 F.2d 
375, 402 (D.C. Cir. 1973) (emphasis added).) 

To serve this judicial-review function, courts have obliged EPA to 

provide a statement of reasons and a rationale for its regulatory 

decisions, such that "the basis for . . . [its] decision should [will] 

appear clearly on the record, not in conclusory terms but in sufficient 

detail to permit prompt and effective review." Environmental Defense 

Fund v. Hardi n, 428 F.2d 1093, 1100 (D.C. Cir. 1970). See also Dry 

Color Mfrs. Ass'n, Inc , v. Department of Labor , 486 F.2d 98, 105-107 

(3d Cir. 1973); Kennecott Copper Corp . v. EPA , 462 F.2d 846 (D.C. Cir.. 

1972). 


Petitioners will show in the discussion of the individual 
subcategories that EPA has failed to provide a reasoned basis for 
its regulations. 


II 

EPA’S METHODOLOGY DOES NOT ^COMPLY 
WITH THE REQUIREMENTS OF SECTION 306 . 

The new source standard of performance for the entire phos¬ 
phate category is no discharge of process waste water pollutants. This 
requirement is the same as the requirements under the effluent guide¬ 
lines. No discharge of process waste water is required by 1977 for 
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products in Subpart B (phosphate consuming subcategory) except 
phosphorus trichloride and phosphorus oxychloride and products in 
Subpart C (phosphate subcategory) except food grade calcium phosphate. 
The 1983 effluent guideline for elemental phosphorus, phosphorus 
trichloride, phosphorus oxychloride, and food grade calcium phosphate 
is no discharge of process waste water. 

It is evident that the standards of performance for these 
products were based on the same analysis and same facts as the no¬ 
discharge effluent guidelines. EPA's two-page Development Document 
section specifically relating to the new source standards (App. 1786-87) 
explicitly states that the new source standards for all the products 

in question are "identical to the best available technology economically 

1 / 

achievable." Development Document, App. 1787. 

The abatement costs for zero discharge for existing plants 
producing these products are stated in the Development Document; 

zs 

separate abatement costs are not given for new plants. The Draft 


The quoted statement is accurate although EPA’s prefatory remark 
(Development Document, App. 1787) that "[s]ince the best practicable 
control technology currently available effluent limitations guide¬ 
lines [1977] for all of the chemicals considered in this study of 
phosphate category were no discharge of process water pollutants to 
navigable waters. . is clearly a misstatement. The 1977 or 
"best practicable" guidelines for phosphorus, phosphorus trichloride, 
phosphorus oxychloride, and food grade calcium phosphate do not 
require no discharge of process waste water pollutants. Development 
Document, App. 1769-72, 1774-76, 1778-9; Final Regulations, App. 
1317-19. EPA apparently meant to refer to the 1983 guidelines based 
on the best available technology economically achievable, as it did 
at the end of the sentence, rather than to the 1977 guidelines based 
on best practicable control technology currently available. 


See Development Document, App. 1753-65. 
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Economic Analysis does not analyze the impact of the new source 

1 / 

standards for these products on new construction. - 

A. The Technology Bases for the Standards of Performance Are 
Not Available or Demonstrated. _ 

The statutory standard for the new source requirements is 

"best available demonstrated control technology, processes, operating 

methods, or other alternatives." Section 306(a)(1). The Conference 

Report states that the standard of Section 306(a)(1) "is the same as 

the comparable provision of the Senate bill and the House amendment. . . 

S. (Conf.) Rep. No. 92-1236, 92d Cong., 2d Sess. at 127 (1972); 

Senate Committee on Public Works, A Legislative History of Water 

Pollution Control Act Amendments of 1972, 93d Cong., 1st Sess. at 310 

(Committee Print, 1973) (hereinafter "Legislative History"). 

The House report states: 

"It will be sufficient, for the purpose of setting 
the level of control under available technology, 
that there be one operating facility which demon¬ 
strates that the level can be achieved or that there 
is sufficient information and data from a relevant 
pilot plant or semi-works plant to provide the 
needed economia and technical justification for such 
a new source," H.R. Rep. No. 92-911, 92d Cong., 

2d Sess. at 111 (1972); Legislative History at 798. 

The Senate report describes the standard as follows: 

"As used in this section, the term 'available 
control technology' is intended to direct the 
Administrator to examine the degree of effluent 
reduction that has been or can be achieved 
through the application of technology which is 


1/ See Draft Economic Analysis, App. 1184-1243. 
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available or normally can be made available. 

This does not mean that the technology must be 
in actual, routine use somewhere. Rather, it 
means that the technology must be available at 
a cost and at a time which the Administrator 
determines to be reasonable." S. Rep. No. 92-414, 

92d Cong., 1st Sess. at 58 (1971); Legislative 
History at 1476. 

In describing the standard for the 1983 effluent guideline, which 
does not explicitly contain the word "demonstrated," the Senate 
Committee report emphasized that "available" means that the "tech¬ 
nology has been adequately demonstrated if not routinely applied." 

S. Rep. No. 92-414, 92d Ceng., 1st Sess., at 52 (1971); Legislative 

1 / 

History at 1470. 

These statements outline the determinations which EPA 
is required to make. The technology may be in use at just one plant 
in the industry, or none, if EPA has evidence establishing that it is 
"demonstrated" to be viable for new plants in the relevant industry. 
Hov/ever, regardless of the basis for the standard, EPA must identify 
the technology underlying the new source standard and provide the 
rationale for its conclusions that the technology is "available" and 


1/ No discharge of pollutants may be imposed as a new source 

standard "where practicable." Section 306(a)(1). The legislative 
history indicates that a particularly rigorous analysis is required 
in such instances. Representative Wright, speaking for the 
House conferees stated: 

"The managers expect the Administrator to be 
thorough * * * [as to] the test of practicability 
before any standard of performance is promulgated 
with the requirement for no discharge." 118 
Cong. Rec . H9128 (daily ed. Oct. 4, 1972); Legis¬ 
lative History at 260. 
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"demonstrated."— EPA cannot blindly base its standards on observa¬ 
tion (or mis-observation) of existing plants or mere assertions as 
to the applicability of untried technologies. EPA must make a reasoned 
technical, economic, and engineering decision. 

EPA's methodology is wholly inconsistent with these require¬ 
ments. As noted above, EPA's standards of performance for new sources 
are explicitly based on its findings and rationale in establishing 
the effluent guidelines under Section 304(b). EPA's methodology, in 
fact, in developing the guidelines for the phosphate industry was to 
obtain limited data on a small minority of plants: to select, usually, 
one plant as "exemplary"; and to base the single number guidelines 
on the alleged performance of that plant. EPA's analysis of the 
technology applied by its exemplary plants generally consists of 
terse, ambiguous identification of a generic technology. 

In many instances, no exemplary plant or even literature 
is cited by EPA to support its conclusory statements on cost. EPA's 
zero discharge effluent guidelines and, therefore, its new source 


JL/ This fundamental obligation is reinforced by Section 304(c) 
which provides that EPA shall publish in the Federal Register 
and otherwise make available: 

"information on the processes, procedures, or 
operating methods which result in the elimination 
or reduction of the discharge of pollutants 
to implement standards of performance under 
Section 306 of this Act. Such information shall 
include technical and other data, including costs, 
as are available on alternative methods of elimina¬ 
tion or reduction of the discharge of pollutants." 

EPA states that the Development Document constitutes such information. 

Preamble to Proposed Regulations, 36 Fed . Reg . 24471, App. 1178. 


- 16 - 





standards for phosphorus trichloride, phosphorus oxychloride, 
phosphorus pentasulfide, food grade sodium tripolyphosphate, and 
food grade calcium phosphate plants is based on suppositions as to 
technology without any pretense that zero discharge is achieved, or 
even being considered, by any existing plant. 

B. EPA's Methodology Precluded the Establishment 
of Meaningful Industry Subcategories. _ 

Subcategorization is a critical step in establishing new 
source standards. In Section 306(b)(1)(A), Congress listed a minimum 
of 27 such categories for use in establishing new source standards of 
performance; one of these major industrial categories is "phosphate 
chemicals manufacturing." But Congress recognized in Section 306 
that it would not be possible to establish one uniform standard of 
performance for each of these major industrial categories. Accordingly, 
Congress specifically and emphatically provided in Section 306(b)(2) 
that "[t]he Administrator may distinguish among classes, types, and 
sizes within categories of new sources for the purpose of establishing 
such [new source] standards [of performance] * * The Congress 

expected EPA's approach to subcategorization to be rigorous and that 
"the number of subclasses might be extensive." 118 Cong. Rec . H9128 
(daily ed. Oct. 4, 1972); Legislative History at 259. 

EPA's reliance, at best, on one or a few "exemplary" 


plants in each product subcategory without analysis of a representa¬ 
tive cross-section of the other plants, and its habit of postulating 
the applicability of advanced technologies to an entire subcategory 



without reference to data at all, wholly precluded the thorough 


consideration of subcategorization mandated by the Congress. 

Had EPA, as the Act requires, identified the technologies 
on which it relied and analyzed them in light of data on the sub¬ 
category to which they were being applied, the need for addtional 
subcategorization might have been apparent. For example, EPA's 1977 
and 1983 "no discharge" guidelines, and, hence, its new source standard 
for sodium tripolyphosphate fails to take into account that there are 
two grades of sodium tripolyphosphate. One is a technical or detergent 
grade, used in household laundry formulations, while the other is a 
much more expensive and purer food grade sodium tripolyphosphate, used 
as a human food additive and, consequently, subject to the stringent 
food grade purity specifications of the Food and Drug Administration 
(FDA) Similarly, the abatement potential for an elemental phosphorus 

plant is dependent on geographical location, a factor which EPA 

2 / 

wholly ignored. 

C. EPA Did Not Take Cost Into Account . 

EPA is explicitly required to take "into consideration the 

cost of achieving such effluent reduction" required by the new source 

standards. Section 306(b)(1)(B). Neither the cost estimates in the 

Development Document nor the Draft Economic Analysis relate costs to 

3/ 

the construction of new plants. In fact, to this date, there has not 

1/ See pages 48-52, infra . 

2/ See pages 23-30, infra . 

3/ See. supra, at pages 13-14. 
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been released a Final Economic Analysis discussing the impact the 
cost of meeting the guidelines much less the new source standards 
will have on the phosphate manufacturing industry. 

It is, therefore, clear that the Agency has not even consid¬ 
ered the "cost of achieving [the] effluent reduction" required by the 
new source standards of performance (Section 306(b)(1)(B)) much less 
fulfilled its related obligation of providing "information * * * on 
costs * * * [of] alternative methods of elimination or reduction of 
the discharge of pollutants * * * " (Section 304(c)). 

Its abatement costs for existing plants are conclusions 
without explaration, patently incomplete in many respects, and out 
of date. For example, EPA's fuel costs were developed in mid-1973, 
well before the Arab oil embargo and the domestic oil shortages of 
the winter of 1973-74 pushed oil and other fuel prices to levels 
double and, in some cases, triple those of six months earlier. 

Ill 

EPA'S DEFINITION OF PROCESS WASTE 
WATER IS ARBITRARY AND CAPRICIOUS 

The new source standards for the phosphate industry forbid 
to the discharge of process waste water pollutants or the discharge 
of pollutants in process waste waters. EPA, for each phosphate 
industry subcategory, promulgated by reference the following defini¬ 
tions of "process waste water" and "process waste water pollutants": 
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"The term 'process waste water' means any 
water which, during manufacturing or processing, 
comes into direct contact with or results from 
the production or use of any raw material, inter¬ 
mediate product, finished product, by-product or 
waste product." 

"The term 'process waste water pollutants' 
means pollutants present in process waste 
water." (40 C.F.R. §§422.11, 422.21 and 
422.31, App. 1317-18, incorporating 40 C.F.R. 

§401.11(q) and (r).) 

This definition was adopted by EPA in the abstract for 

all industry categories without consideration of facts relevant to any 

1 / 

industry category. 39 Fed. Reg. 4531 (February 4, 1974). Anything 
that comes into contact with a raw material, an intermediate, a 
product, a by-product, or a waste material would appear to be a process 
waste water or a process waste water pollutant under EPA's all-encom¬ 
passing, abstract and unsupported definition of "process waste water" 
and "process waste water pollutants." 

The Development Document for the phosphate industry is a 
vague and contradictory publication as to the means of controlling 
or eliminating process waste water discharges as thus defined. It 
is clearly evident that the phosphate industry was not evaluated with 
this definition as the ground rule. Rather the abstract definition 
was superimposed on the specific new source standards and is patently 
arbitrary in the following respects: 

(1) EPA states that there are "leaks and spills in all 
industrial chemical operations," that "they are not going to be 

1/ The arbitrary application of this definition to the effluent 

guidelines is discussed in the brief in No. 74-1687 at pages 38-41. 
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eliminated" and that they "can be minimized and contained." 

Development Document, App. 1729. EPA’s analyses of control of this 
inevitable occurrence in the context of particular phosphate pro¬ 
duction operations is, at best, superficial and most often non-existent. 

For example, EPA cites the Lawrence, Kansas plant of FMC Corporation 

» 

(plant No. 119 under EPA's "code system") as supporting its no-discharge 
guidelines and new source standard for sodium tripolyphosphate plants 
(40 C.F.R. §§422.32, 422.33, 422.35). Development Document, App. 1777. 
But as the information upon which EPA based that conclusion makes 
clear, minor leaks and spills do occur, were not considered process 
wastes by the plant, and are discharged. App. 524. 

(2) All phosphorus and phosphate production processes involve 

heat and large amounts of non-contact cooling water are used and 
discharged. For example, the process waste water flow at a phos¬ 
phorus oxychloride (P0Cl 3 ) plant as found by EPA is 600 gallons per 
ton of product but cooling water usage is 12,000 gallons per ton. 
Development Document, Table 9, App. 1712. 

By definition and design, non-contact cooling water is 
separated from process materials. Therefore, " except for leaks , non- 
contact [cooling] water has no waste pickup." Development Document, 

App. 1728 (emphasis added). Such leaks are inevitable and the result 
is a high volume of effluent with extremely low levels of contaminents. 
EPA, by virtue of its abstract definitions and without discussion of 
the means, blindly and arbitrarily says that "any cooling water that 
picks up related pollutants from leaks becomes process waste water." 
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Preamble to Proposed Regulations, App. 1181. 

/ 

(3) The phosphate industry is characterized by handling 
of finely divided solid products and, despite substantial air quality 
control programs, the collection of dusts on buildings and plant 
grounds. Development Document, App. 1731. Under EPA’s definition 
rainwater runoff that picks up these materials could be process water. 
Yet, EPA states: 

"The very practice of process water segregation discussed 
previously has led to the direct discharge of stormwater 
without treatment. Little is known from a quantitative 
standpoint about the severity of this problem in 
the phosphates segment of the industry, or to what 
extent containment and treatment of stormwater is 
required." (Development Document, App. 1731.) 

The difficulty with the new source standards, given EPA's 
definition of process water is a very real one. These incidental 
waste water streams are inevitable, and provision simply must be 
made to take account of them. The "technology" underlying EPA's 
guidelines and new source standards is non-existent with respect to 
these streams. There is no magic solution to these intractable 
problems even though the quantities of pollutants involved are com¬ 
monly small. 

EPA has taken waste water flows which are not related 
directly to the water used in production, and, by myopic evaluation 
of the circumstances involved, has created a major problem. No one 
cares to be placed in a position where a regulation must inevitably 
be violated. Petitioners certainly do not; this petition for 
review provides the only recourse. 
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PART TWO 
I 

THE NEW SOURCE STANDARD FOR ELEMENTAL 
PHOSPHORUS IS NOT SUPPORTED BY THE RECORD 


A. The New Source Standard is Based on the 
Performance of One Plant. _ 

The portion of the Development Document, Section X, which 

states EPA's rationale for the 1983 effluent guideline and, therefore, 

for the new source standard for elemental phosphorus plants squarely 

bases the no discharge requirement on the performance of one plant: 

"At Plant 181 [Hooker Chemical at Columbia, Tennessee] 
the lime-treated water from all sources is clarified 
in settling ponds, and the clarified water is held 
in re-use water supply ponds. There is total recycle 
of all water at this plant, with zero discharge. Because 
phosphates and fluorides are removed by lime treatment 
and sedimentation, there is no requirement to bleed off 
water for the control of dissolved solids * * *. It is 
therefore recommended that best available control tech¬ 
nology economically achievable for phosphorus production 
be no discharge of process waste water pollutants to 
navigable waters." App. 1781-82 (emphasis added and 
paragraphing omitted) . _1/ 


1 / The challenge to the 1983 effluent guideline is in the brief 

No. 74-1687, at pages . EPA in a general discussion theorizes 

that a Tennessee Valley Authority plant at Muscle Shoals, Alabama, 
utilizes technology that might "enable" it to achieve no discharge. 
Development Document, App. 1770. That plant, however, is not cited 
as a basis for the 1983 effluent guideline or, hence, the new source 
standard. EPA's statements of the basis for zero discharge exclude 
any discussion of the TVA plant. App. 1781-82. EPA did not visit 
or obtain data on the plant. Its discussion of TVA apparently is 
based on literature. See Contractor's Report, App. 128. Commentors 
and ESWQIAC pointed out that the literature does not support a concept 
of zero discharge. App. 912, 945, 949, 953, 971. The literature 
(Reference number 5 in the Development Document bibliography, App. 1742) 
was not cited in the Development Document and was not designated for 
inclusion in the record. 
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B. EPA's Basis For The No Discharge New Source 
Standard Is Deletion of The Discussion of 
Climatic Conditions Which Prevent Complete Recycle 

The paragraph quoted just above in which EPA states the 
basis for zero discharge requirement for elemental phosphorus plants 
is also found, without a single word changed, in its discussion of 
the 1977 effluent guideline in Section X of the Development Document, 
App. 1770. EPA did not impose zero discharge for 1977, stating in 
the same Section IX of the Development Document: 

"In areas of the country where very severe and extended 

cold weather prevails, total recycle of process water 

becomes difficult for two reasons: 

"1. The return water piping and pumping must be protected 
against freezing. However, technology such as buried 
water mains and enclosed, heating pumping stations 
has been amply demonstrated in the chemical industry 
and in water supply operations. 

"2. The settling ponds may freeze. In a total recycle 

system, this circumstance would prevent the required 
water from being supplied back to the process . If 
auxiliary fresh water supply were provided to un¬ 
couple the process from frequent climatic perturbations, 
the pond system would have to consist of sufficient 
holding capacity to prevent temporary overflow and 
would have to contain sufficient evaporative capacity 
to prevent long-term accumulation of water." App. 1771 
(emphasis added). 

The effect of severe climates which EPA acknowledges in 
connection with the 1977 effluent guideline is very real. The point 
was made from the outset, including by Monsanto in information pro¬ 
vided to the contractor analyzing the potential for total recycle at 
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the Soda Springs plant and emphasizing that technology has not been 
developed to operate a complete recycle under "severe winter conditions" 
with "temperatures to 40°F below zero." App. 630; see App. 629, 633, 
and 882. 

The possibility mentioned in the discussion of the 1977 
standard of using fresh water to "uncouple" a frozen system during the 
winter rests, in EPA's own analysis, on (1) "sufficient holding 
capacity tc prevent temporary pond overflow" and (2) "sufficient 
evaporative capacity to prevent long-term accumulation of water." 

App. 1771. Therefore, this possible solution does not rest on a tech¬ 
nology that might be "available" for new plants but not "practicable" for 
existing plants. It rests on the physical facts of land availability for 
increasingly large holding ponds and a climate which results in sufficient 
evaporation from ponds to eliminate the excess fresh water to uncouple 
frozen pond systems. EPA states that the controlling factor in location 
of phosphorus plants is proximity to the ore source and that one of the 
major phosphate ore regi »s is in Idaho and Montana. Development 
Document, App. 1657. The information on the Monsanto Soda Springs,Idaho, 
plant establishes that the severe climate in which it operates does not 
allow those conditions to be met and prevents total recycle. 

EPA, in imposing for new elemental phosphorus plants the no 
discharge requirement which it abandoned for 1977, did not explain how 
those obstacles could be overcome. In short, new source no discharge 

requirement is not based on a reasoned analysis of the technical and 
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engineering problems of new plants. EPA's "analysis" was by deletion - 
it simply excised a substantial technical and engineering problem by 
the stroke of an editor's pen. 

C. The Record Fails to Establish That The Unidentified 

Technology Applied At the Exemplary Plant is Available 

To New Phosphorus Plants. _ 

The technology applied at the Hooker Columbia plant is 
cursorily termed " total recycle of all water at this plant" with the 
statement that because "phosphates and fluorides are removed by lime 
treatment and sedimentation, there is no requirement to bleed off 
water [to waste effluent] for the control of dissolved solids." App. 

1781 (emphasis added). There is no other significant discussion or 
analysis in the Development Document of technology for zero discharge 
applied at the Hooker plant or its applicability to new plants. See 
App. 1697-1704 (Section V-Water Use and Waste Characterization) and 
App. 1734-42 (Section Vll-Control and Treatment Technology). In fact, 
in each instance where control technology for phosphorus plants is 
discussed and the Hooker plant (No. 181) cited, the exemplary Monsanto 
plants (Nos. 028 and 159) are cited as applying the same technology 

(lime neutralization and sedimentation) without achieving zero discharge 

1 / 

App. 1734, 1736, and 1740. 

Neutralization and sedimentation will improve, but not 

eliminate, effluent. An EPA analysis of the means by which Hooker 

Y/ The Development Document does differentiate among techniques 

used by Hooker and the Monsanto plants to achieve no-discharge 
of effluent containing elemental phosphorus ("phossy water"). 

App. 1743-44. 
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achieves "total recycle" is wholly lacking. 


In fact, the record establishes that the Hooker plant does 
not have total recycle of all effluent from the process back into the 

v 

process. It recycles 80 to 95 percent of its effluent. App. 404. 

The two Monsanto plants also have substantial recycle. App. 617-19, 
696-98, and 944-45. 

Therefore, the achievement of zero discharge at the Hooker 

2 / 

plant (other than during heavy rainfall periods) - is not due to appli¬ 
cation of recycle technology. It is achieved by virtue of water losses 
from the "multiple pond arrangement" (App. 378) of eight separate 
ponds (App. 392). 

EPA did not measure flows at the Hooker plant to determine 
the quantity of water which is lost from the pond system. App. 394-400. 
It did not assess whether these losses were due to evaporation or to 
percolation (seepage to ground water). EPA recognized that percolation 
"may create an environmental uncertainty" requiring impervious pond 
linings. Preamble to Proposed Regulations, App. 1179. Yet, it did 
not assess the effect of such requirements on the ability to prevent 
all effluent discharges. The Agency did not consider whether pre- 
cipitation rates at phosphorus producing centers in humid southern 

1/ Lime treatment will not remove chlorides. App. 944. On total 
recycle of all waters, chloride concentrations should increase to 
their limits of solubility. The data on the Hooker plant show 
chlorides are being concentrated from 3 ppm to 400 ppm (App. 397, 

398, 399) indicating a high degree of recycle, but not total 
recycle since the limits of solubility of chlorides is greater 
than 40,000 ppm. 

2/ See infra pages 28-29. 
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1 / 
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1/ Lime treatment will not remove chlorides. App. 944. On total 
recycle of all waters, chloride concentrations should increase to 
their limits of solubility. The data on the Hooker plant show 
chlorides are being concentrated from 3 ppm to 400 ppm (App. 397, 
398, 399) indicating a high degree of recycle, but not total 
recycle since the limits of solubility of chlorides is greater 
than 40,000 ppm. 

2/ See infra pages 28-29. 
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at least for catastrophic rains is inciedible since it concludes 
in its discussion of the exemplary Hooker plant: 

• 

"Under conditions of abnormally high rainfall which 
would exceed the capacity of the pond system, the 
only overflow would be from the final re-use water 
supply ponds, thereby minimizing the quantities of 
pollutants even occasionally discharged." (Develop¬ 
ment Document, App. 1781). 

That is hardly zero discharge. 

EPA's assertion that lesser rains can be contained without 

discharge because the Hooker system runs at a "water deficit" 

(Development Document, App. 1781) must be rejected out of hand. 

EPA did not even measure flows at the Hooker plant to determine what 

amount of rainwater, if any, can be consumed in the process by 

virtue of the asserted fact that more water is consumed in the 

process than is discharged. App. 394-400. Hooker flatly refuted 

EPA’s speculation from the first visit of EPA's con .ractor, with 

an offer to EPA to provide whatever additional information the 

Agency might desire to verify the fact that excess rainfall is 

discharged. App. 408 and 1271. 

The failure to allow for rainfall is as arbitrary for 

new plants as for existing plants. Climate is a fact of life that 

cannot be changed for new or existing plants. 



Cost is a factor which EPA must consider under Section 
306(b)(1)(B). EPA did not even estimate the cost of zero discharge 
for new plants. EPA estimated the capital cost of total recycle 
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for existing plants at $500,000. App. 1755. It is clear from 
the Development Document that the cost covers only the "plumbing" 
required at an existing plant to return water from the settling ponds 
to the production facilities. App. 1757. EPA states that the cost 
does not include measures to deal with "severe freezing problems" 
which it concede:* as major obstacles to recycle (App. 1757) and it 
is evident that recycle of rainwater is not accounted for by EPA. 

Nor, of course, did EPA estimate the cost of settling ponds (land, 
linings, etc.) or other abatement measures that would be necessary 

at a new plant. 

Commentors provided EPA with estimates of attempting to 
achieve zero discharge at an existing plant showing that EPA’s 
figures were low by almost a factor of five. App. 1361 and 1368. 

The Effluent Standards and Water Quality Information Advisory Committee 
(an independent scientific body established by Section 515 of the 
Act) pointed out that the cost estimate was based on a simplistic 
conception of recycle technology and was without "breakdown, justifi¬ 
cation or defense." App. 913. 

II 

THE NEW SOURCE STANDARD 
F<bR PHOSPHORUS TRICHLORIDE AND 
PHOSPHORUS OXYCHLORIDE IS INVALID 

Phosphorus trichloride (PCl 3 ) and phosphorus oxychloride 

# 

(POCI 3 ) are in Subpart B (Phosphorus Consuming Subcategory) of the 
regulations. The new source standard for all products in Subpart B 
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is "no discharge of process waste water pollutants." 40 C.F.R. 

§422.25, App. 1318. There are no exceptions. The no-discharge 

1983 effluent guideline for phosphorus trichloride and oxychloride 

plants is covered in the brief in No. 74-1687, at pages 53-64. 

A. There Is No Basis In The Record For The Agency's Conclusion 
That The Technology Is Available To Achieve No Discharge Of 
Process Waste Water _ 

The principal source of waste water in a phosphorus trichloride 
or phosphorus oxychloride plant is effluent from "tail gas" scrubbing 
of PC1 3 or POCl^^vapors from the reaction and distillation vessels 
(PCI 3 and POCl 3 are very volatile and vaporize at low temperatures). 

There are also effluents from scrubbing vapors from product storage 
tanks and product transfer operations and from cleaning of tank cars 
and returnable product shipping containers. Development Document, 

App. 1707-11; App. 309, 474. The standard process water flow found 
by the Agency for phosphorus trichloride plants was 1200 gallons per 
ton of product; and for phosphorus oxychloride plants, 600 gallons 
per ton of product. Development Document, Table 10, App. 1712. 

EPA hypothesized two schemes for achieving no discharge 
of process waste water pollutants to achieve the 1983 effluent 
guideline and, hence, the new source standard. The heart of the 
first theory is to reduce waste water flow by 90 percent by use of 
refrigerated condensers in .addition to water cooled condensers used 
in the standard process. The remaining 10 percent of the effluent. 
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according to EPA, can be evaporated. Development Document, App. 
1782-83. 


EPA concedes that a "rigorous economic evaluation" might 
force phosphorus trichloride and oxychloride producers to another 
approach. Development Document, App. 1784.^ Therefore, it predicted 
that no attempt to reduce wastewater flow by 90 percent would be made 
and, instead, that the entire waste flow would be evaporated. Develop¬ 
ment Document, App. 1784. 

1. No Plant Has Achieved Or Contemplates 
Achievement of Zero Discharge _ 

Zero discharge technology has not been demonstrated in 
the industry. EPA visited two phosphorus trichloride and oxychloride 
plants: Hooker at Niagara Falls, New York (No. 147) and FMC Corpora¬ 
tion at Nitro, West Virginia (No. 037). Nothing in the record on 
these plants even relates to achievement of zero discharge. 

EPA cites the FMC plant as employing refrigerated condensers 
in its phosphorus oxychloride unit. Development Document, App. 1782. 
The basis for the Agency's description of the FMC plant is not 
clear; nowhere in the information in the record on the FMC plant is 
its use of refrigerated condensers mentioned much less described. 

See App. 474-86. 

However, even assuming chat the plant, in fact, does employ 
refrigerated condensers, the Agency's implication that this provides 

1/ In fact, so convinced was EPA that economics would dictate 

against use of refrigerated condensers, it did not even estimate 
their cost. Development Document, App. 1757. 
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a basis for its view of available technology is erroneous and mis¬ 
leading. Whatever its basis, EPA's own description of the FMC pro¬ 
cess, which uses the air-oxidation rather than the standard P0C1 3 
process, makes it absolutely clear that refrigerated condensers are 
not abatement technology in the phosphorus oxychloride process and 
not used at all in the phosphorus trichloride unit at the FMC plant. 
Development Document, App. 1681.There is no suggestion by EPA 
that the new source standard is based on use of the air-oxidation 
process. 

In fact, the data cited by the Agency for the FMC plant 
plainly indicate that refrigerated condensers are not an attractive 
technology for achieving the 90 percent flow reduction postulated by 
EPA. The flow rate from the wet scrubbers employed at the Hooker 

plant is given by EPA as 600 gallons per ton of P0C1 3 produced. 

2 / 

Development Document, App. 1708. The flow given for effluent from 

1/ In the FMC process, according to EPA, phosphorus oxychloride 
is produced by oxidation of phosphorus trichloride with dried 
air. The "significant difference" between the standard and the 
air-oxidation process is that non-condensible gases (nitrogen 
and excess oxygen) are involved. App. 1681. The amount of 
P0C1 3 vapor lost through the condensers is a function of both 
the vapor pressure of POCl 3 and the amount of inert gas available 
to carry the vapor through to the vent gas scrubber. In the 
case of the production of P0C1 3 by the use of air, the amount 
of nitrogen present will be high, necessitating the use of 
refrigerated condensers to keep the percent of P0C1 vapor 
in the large mass of .inert gas small and P0C1 3 losses low. As 
indicated by EPA's diagram for the FMC process, wet scrubbers 
are employed, as in the standard process, to reduce emissions 
of tail gas from the refrigerated condenser. Development 
Document, Figure 9, App. 1683 and 1710. 

2/ This is the total flow from all POCl 3 produced. Effluent 
flow for just the scrubbers is not separately given. 
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scrubbing after refrigerated condensation at FMC is 430 gallons per 


ton of POCl^ produced (Development Document, App. 1710), or, at the 
maximum, less than a 30 percent reduction as compared to the flow at 
the Hooker plant. Development Document, App. 1710. Even assuming 
that refrigerated condensers are employed by FMC and that the 
difference in flows is attributable to the refrigerated condensers, 
a 30 percent reduction is a far cry from the 90 percent postulated 
by EPA. 

2. EPA Did Not Analyze The Engineering Aspects Of 
In-Plant Controls and Evaporation. _ 

EPA's analysis of the application of evaporation and refrig¬ 
erated condenser technology, for which it had no data from actual appli¬ 
cation, to the phosphorus trichloride and oxychloride industry is 
simplistic, verging on nonexistence. EPA's description of the tech¬ 
nology contemplated for evaporation is the phrase "single-effect 
evaporation." Development Document, App. 1783. Its analysis of the 
availability of evaporation consists of the following statement: 

"Evaporation is a technology, of course, that is aptly 
demonstrated throughout the chemicals process industry 
( although not extensively for the sole purpose of waste 
treatment ), and as such meets the requirements of being 
currently available." Development Document, App. 1750 
(emphasis added). 

The implication that evaporation is a straight-forward, 
single technology that is 'routinely applied, with only a low-key 
paranthetical qualification, is more than misleading. It is dead 
wrong and flatly contradicted by the Agency’s own concessions in 



*** 

the Development Document for the Major Inorganics Products Segment 
of the Inorganic Chemicals Manufacturing Point Source Category, 

EPA—440/1-74-007-a (March 1974) [hereinafter "Inorganic Chemicals 
Development Document"] . 

The Inorganic Chemicals Development Document contains a 
statement on the availability of evaporation technology similar to 

that in the phosphate document: 

"The evaporation process is well known and 
well established in the inorganic chemical 
industry." Inorganic Chemicals Development 
Document, at 225. 

However, in the same discussion (after running quickly over 

process uses of evaporation and desalination of seawater without 

a single citation or reference to a specific application), the 

Agency corrects its sweeping and inaccurate statement: 

"Evaporation is a relatively expensive operation. 

To evaporate one kg of water, approximately 550 
kg-calories of energy is required and the capital 
cost for the evaporation equipment is not low. 

For these reasons industrial use of evaporation 
in treating wastewater has been minimal. " Inorganic 
Chemicals Development Document, at 225 (emphasis 
added). 1/ 

EPA's failure to qualify its bold and inaccurate statement on 
evaporation in the phosphate industry Development Document as it did 
in that for inorganics chemicals is inexcusable. That omission is 
particularly disturbing ancl inexplicable since the same contractor 
(General Technologies) was retained by EPA for the two industries. 


1/ Also, it concedes elsewhere that the two "high energy 
technologies," evaporation and drying, "are now rarely 
used." Inorganic Chemicals Development Document, at 229. 
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It is also abundantly clear from the inorganic chemical 
EPA publication that "evaporation" is not even in theory a single 
technology. It is not simply a matter of putting pots of effluent 
over a burner. 

The Agency simply has provided no basis for a conclusion that" 
the evaporative technology, whatever it may be, is "available." 

It has not considered the problem of fouling of equipment which 
has plagued even experiments in partial evaporation for purposes 
of desalination. It ignored the massive design problems arising 

9 

from the fact that typical effluents from PCI 3 and P0C1 3 production 

are very dilute even compared to sea water. There are no pilot studies 

• •• • 

no citations to evaporation in other industries, no discussion of 
possible technology transfer and not even citations to supporting 
literature. 

The record is even more sparse with respect to refrigerated 
condensers. EPA's "analysis" of the availability of the techno¬ 
logy consists of conclusory statements that they are "standard 
items". Development Document, App. 1760. There is nothing, not 
even a literature citation, supporting the contention that refrigera¬ 
ted condensers for use in effluent abatement are "standard" for PCl 3 
plants, for P0C1 3 plants using the standard process or P0C1 3 plants 
(such as FMC) using the non-standard air-oxidation process (see page 


There is an additional deficiency in EPA's analysis. 
Refrigerated condensers, by lowering the temperature of the product 
Pd^ or PCCI 3 , only reduce the amount of PCI 3 and POCl^ vapor poten¬ 
tially lost to the atmosphere unless scrubbed. Development Document, 

App. 1751. 

EPA, somehow, must make the leap from an asserted (without 
support^ 90 percent reduction in vapor emissions to a 90 percent 
reduction in effluent flow from the scrubber. EPA tries to bridge 
this gap with the completely conclusory statement: "Tail-gas scrubbers 
should be very much smaller and should require much lower water flow 
rates." Development Document, App. 1783. It is an elementary face 
about wet scrubbers that flow rates are not contingent solely upon 
pounds of pollutants to be removed. Concentrations of PC1 3 and P0Cl 3 
vapors, gas-flow rates and other factors would be critical to a 
determination of what, if any, effluent flow reduction could be 
achieved by installation of refrigerated condensersEPA completely 

1/ EPA's analysis of the quantitative reduction in PCl^ and 
POCI 3 vapor losses consists of stating that they would be 
"drastically reduced[d]," and reduced by an "order-of-magni- 
tude or greater," such that a "reasonable expectation is that 
the PCI, vapor (and mist) losses could be cut to 10 percent of 
present values." Development Document, App. 1750 and 1782. 

There is nothing in the record or even a meaningful technical 
analysis to support EPA's bare conclusions on vapor losses. 

2/ EPA's off-hand suggestion, which it abandons in later discus¬ 
sions, that refrigerated condensers might be substituted for 
scrubbers (Development Document, App. 1782) would depend not 
only on the efficiency of the condensers, which EPA inadequately 

dealt with, but on whether an acceptable (occupational safety 
and health and air regulations) emission rates could be attame 
an area which EPA did not explore at all. 
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sluffed over this central point. 


B. EPA Has Failed To Consider Energy and Non-Water Qualicy 
Environmental Impact ---—-—— 

1. EPA 1 s Estimates of Energy Consumption Are 
Understated and Deceptive. __ 

Among the factors which EPA must consider in establishing 
new source standards are "non-water quality environmental impact 
and energy requirements." Section 306(b)(1)(B). The Congress made 
it exceptionally clear that energy use in water pollution abatement 
was a factor to be taken with dead seriousness by the Agency. E^., 
118 Cong. Rec . H9131-32 (daily ed. Oct. 4. 1972), Legislative History, 

at 269. 

The Congress' foresight in ordering EPA to "consider the 
full impact of the energy crisis facing the United Stated (118 Conc[. 
Rec . H9131 (daily ed. Oct. 4, 1972), Legislative History at 269) has 
been demonstrated by the events of the last year. The Agency's 
insensitivity to the congressional mandate is demonstrated by the 
standards of performance for phosphorus trichloride and oxychloride. 

The Agency recognized, as it had to, the high energy 
consumption of evaporation ancKrefrigerated condensers. Development 

Document, App. 1750, 1760 and 1766. ipA^sole grudging nod to 
energy consumption is to note that a single effect ^yaporator (which 
it sets forth as the technology model) consumes 1000 BTU p«? pound 
of water evaporated and that the energy requirements to achieve hb-^ 
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discharge would be 293 kilowatt hours per 1000 kilograms of phos¬ 
phorus trichloride produced and 146 kilowatt hours per 1000 kilograms 
of phosphorus oxychloride produced. Development Document, App. 1765 
and 1767. 

EPA has not provided any analysis of the design criteria or 
other information which supports its estimate of energy consumption. 
However, apart from that fatal defect, its estimate of electricity 
to be consumed "for the proposed treatment technologies" (Development 
Document, App. 1766) merits close consideration. 

EPA has proposed either a 90 percent reduction in effluent 

flow by use of refrigerated condensers and evaporation of the 

remaining effluent or evaporation of the entire flow. EPA acknowledged 

that the "power requirement for a refrigeration condenser would be 

moderately high." Development Document, App. 1760. Yet, EPA's 

estimate of electricity consumption is based on evaporation of 

10 Dercent of the flow found by EPA with no allowance for energy 
- y 

consumed by the refrigerated condenser. EPA's failure to indicate 
in any way that its estimate was partial is deceptive and verging 
on intellectual dishonesty. 

Even EPA's figures demonstrate the major role which energy 
considerations should have taken, but did not, in the rulemaking 
process. By standard engiheering calculations (and not even factoring 
energy requirements up to account for boiler inefficiencies), 6.95 

1/ The standard engineering calculations establishing this 
point are given in Appendix C. 
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million kilowatt hours per year required for a 65 ton/day PCl 3 
plant would be equivalent to 237 million standard cubic feet of gas 
or 165,900 gallons of oil. For coal, it would be 890 tons. For a 
50 ton/day P0Cl 3 plant, the 2.66 million kilowatt hours per year 
derived from EPA's figures would be equivalent to 63,910 gallons of 
fuel oil, 91.3 million standard cubic feet of gas, or 338 tons of 
coal. 

This is only one-tenth of the fuel required to evaporate the 
entire effluent by the alternative technology proposed by EPA. 

While EPA failed inexplicably to estimate energy for refrigerated 
condensers (if technologically feasible), the energy use likely 
would, increase EPA's partial evaporation requirements by a factor 
of four or five. 

EPA's refusal to grapple with energy extended beyond 
deceptive estimates: 

"It was stated that the evaporation of 
PCI 3 and POCI 3 process waste waters would 
require an excessive amount of energy. 

"The 1983 limitations [and the new source 
standards] for the manufacture of PCI 3 and P0C1 3 
are no discharge of process waste water pollutants 
which can be accomplished by maximum waste water 
recycle and evaporation of the blowdown. The 
Agency believes that sufficient time exists for 
each plant to be examined by the industry in 
order to minimize water usage, maximize solar 
evaporation and thus minimize power usage. " 

Preamble to Final Regulations, App. 1315. 
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In addition to being unable to describe correctly its 
technology model, the Agency declined, for good reason, to deny that 
energy requirements were not justified. Instead, it engaged in pipe 
dreams about solar evaporation in the future, hardly a reasoned basis 
for a standard of performance applicable to PCl^ or POCl^ plants 
built today. 

2. EPA's Estimate of Costs is Incomplete and Inadequate . 

EPA did not provide separate cost estimates for new plants. 

EPA did not even estimate the cost of achieving zero discharge at 

1 / 

existing plants through use of refrigerated condensers. Therefore, 

since cost is a mandatory consideration under Section 306, EPA has 

not fulfilled its statutory obligation and that technological model 

cannot support EPA's regulation. 

Its cost estimates for total evaporation at existing plants 

are unexplained, unsupported and contradictory. For example, in 

one instance, EPA states that the cost of total evaporation would 

be $7.35 per ton (Development Document, App. 1784); in another $1.40 

for PCI, plants and $1.25 for POCl plants (Development Document, 

2 / 

App. 1755). 

Since EPA did not include its cost calculations, it is 
unclear whether it used its deceptively partial energy estimates. 
Equally disturbing, and incredible, is the fact that EPA included 

1/ it "assumed that refrigerated condensers proved less economical 
than larger evaporators." Development Document, App. 1757. 

2/ Dollars per metric ton (1000 kilograms) are converted to dollars 
per English ton by multiplying the former by.907. Development 
Document, App. 1800 


- 41 - 



the June, 1973, operating and maintenance cost (which is in large 
part energy) of its contractor even though energy costs have doubled 
and, in some cases, tripled since then. Compare Development Document, 

App. 1783-84 with Contractor's Report, App. 146-47. 

3. The Benefits to Be Achieved Are Wholly Out Of Proportion 
to Cost, Energy and Non-Water Quality Environm ental Debits 

The effluent consequences of zero discharge can be assessed 

by comparing the zero'discharge requirement to the allowable average 

1 / 

daily discharges under the 1977 effluent guideline. Using a combined 

65 ton per day PCl 3 and 50 ton per day PC1 3 plant for purposes of 

illustration, the 1977 guideline would permit only 106 pounds per day 

of suspended solids (less than six standard bucketfuls as compacted 

2 / 

dry material), 121 pounds of phosphates (analyzed as phosphorus) 
and .0065 pounds per day arsenic (or 23 pounds per year). 

The cost of achieving the minimal reduction from these 
levels to zero discharge is out of proportion to any conceivable 
benefit. Using EPA's $7.35 per ton cost figure (Development Document, 
App. 1784), the annual cost would be over three million dollars or 
$2.50 for each pound of total suspended solids, phosphates, and 

arsenic removed. 

Y7 40 C.F.R. §422.22(b) and (c), App. 1318. 

2/ The phosphate content may be expressed on the basis of analytical 
techniques measuring the phosphorus ion. This analytical 
method is used for the 1977 effluent guideline. - * 





The result of this excessive cost and wastage of energy 
would be the creation of a solid waste problem. The Congress purposely 
wrote into the 1972 Act the sensible principle that it would be 
"foolhardy to credit one environmental account and debit another 
by the same action". 118 Cong. Reg . H9117 (daily ed. Oct. 4, 1972), 
Legislative History, at 232. Yet, this is precisely what EPA has done. 

Using EPA's electricity estimates scaled up to total eva¬ 
poration and without increasing energy needs to account for ineffi¬ 
ciencies, 12,180 tons of coal would be required annually to evaporate 
at the hypothetical 65 daily ton PC1 3 and 50 daily ton POCl 3 plant. 

If the coal were 3.5 percent sulfur and 8 percent ash content, 1.7 
million pounds of sulfur oxides would be emitted and nearly 975 tons 
of ash would either be emitted or disposed, of as solid waste after 
precipitation. The pollutants removed from effluent would be 
transformed into a solid, largely soluble landfill problem. 


EPA’s total lack of concern about non-water quality impact 
is demonstrated with complete finality by its treatment of wastes 
from cleaning of returnable product contarners. The wastes fo 
this operation are negligible compared to effluent from t 9 
scrubbing. Yet, EPA in its headlong rush to zero proposed that 
Pippin, practices bd changed and that disposable contarners be 
used in the future. Development Document, App. 1782. Sine 
the shipping containers are not described in the record, one 
cannot even speculate as to the size of the mountain of non-reusable 
containers compared to the molehill of effluent pollutant 
discharges saved. 
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Ill 

THE NEW SOURCE STANDARD FOR 
PHOSPHORUS PENTASULFIDE PLANTS IS INVALID 

The new source standard provides "no discharge of process 
waste water pollutants" from the manufacture of phosphorus penta- 
sulfide. 40 C.F.R. §422.25, App. 1318. Petitioners’ argument with 
respect to the 1977 and 1983 no-discharge requirement is briefed 
in No. 74-1687 at pages 65-69. 

Molten phosphorus pentasulfide (P 2 S 5 ) ignites on contact with 
air and generates a complex mixture of phosphorus pentoxide (P^^) 
and sulfur dioxide (S0 2 ) fumes. Development Document, App. 1677. 
Consequently, wet scrubbers are used to reduce fume emissions during 
the processing ("casting") of P 2 S 5 from a molten liquid to a solid. 

The effluent (or "scrubber liquor") from the scrubber (given by EPA 
as 7,200 gallons per ton of P 2 S 5 produced) is a major effluent source 
at a phosphorus pentasulfide plant. Development Document, App. 1677 
and 1707. 

EPA proposed two options for eliminating this effluent to 
achieve zero discharge. One technology, according to EPA, would be to 
substitute inert atmosphere casting or vacuum casting for the 
wet scrubbing of the fumes from the casting of liquid phosphorus 
pentasulfide. Development Document, App. 1774. This would, according 
to EPA, eliminate contact between the molten P 2 S C and a i- r and * hence, 
fumes to be scrubbed. 

As an alternative, EPA recommends achievement of zero dis¬ 
charge by ( 1 ) using dilute caustic or lime slurry to reduce the volume 
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of waste water, (2) partial recycle of scrubber liquor, (3) lime 
treatment and sedimentation followed by (4) total recycle of the 
treated waste to process. Development Document, App. 1774. it is with 
the fourth step of the alternative technology for phosphorus penta- 
sulfide plants that Petitioners take issue. 

A. EPA's Hypothesized Technology Has Not Been Demonstrated 

Or Considered in The Industry. _ 

EPA did not, and could not, cite any existing plant in support 
of its zero discharge standard of performance. EPA compiled data on 
two phosphorus pentasulfide plants (Hooker’s Niagara Falls, New York 
and Columbus, Mississippi plants). Neither achieves zero discharge by 
recycle, by vacuum or inert atmosphere casting, or by any other means. 
App. 440, 313. Hooker's Columbus, Mississippi plant, at the time it was 
visited by EPA's contractor, was installing a new scrubber system 
and expressed the hope that it could reduce effluent to 3600 gallons 
per day of discharged process waste water through partial recycle. 

App. 440. Neither total recycle nor vacuum or inert casting was 
discussed by the contractor or EPA with or in connection with 
these plants. 

B. Inert Atmosphere or Vacuum Casting Is Not Demonstrated 

For the Zero Discharge Requirement _ 

EPA can look to in-process changes in assessing best 
available demonstrated technology for the standards of performance 
under Section 306. However, there must be a sound basis for con¬ 


cluding that the technology is available and demonstrated. 


EPA has no such basis for inert atmosphere or vacuum casting. 
There is no evidence in the record or citations to literature to 
support the assertion that there "are various state-of-the-art tech¬ 
niques available for casting either an inert atmosphere or in a 
vacuum". Development Document, App. 1751. 

Even EPA recognized the magnitude of its proposal and the 
fact that it would require radically different production methods 
in the P 2 S 5 industry: 

"This is a relatively expensive control technique, 
requiring major revisions not only of the casting 
equipment by also of the basic casting procedures . . . 

The annual cost of the inert gas (assuming it is not 
recycled) must be estimated ." Development Document, 

App. 1760 (emphasis added). 

Further, the fact that EPA could only estimate the cost underscores 
the fact that the technology is a result of speculation or imagination 
and is in no way related to an existing, demonstrated, or available 


technology, 


Finally, EPA’s speculation on inert atmosphere or vacuum 
casting rests explicitly on the premise that "the sole source of 
process waste water is the scrubber liquor for fumes from casting 
liquid P 2 S 5 ." Development Document, App. 1774. EPA's own description 


of the process noted that effluents may result from scrubbing of 
dusts and fumes from crushing and product purification/bperations 
separate and apart from the casting step. Developmeht Document, 
App. 1677. Commentors also pointed out such additional sources. 
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including the off gas from the reactor vessel and the phosphorus 
pentasulfide milling and packaging operations and waste water which 
results from the cleaning of containers. App. 309, 946. In short, 
EPA's recommended technology deals with only one of several process 
waste water streams found in P 2 S 5 P lents * 

C. Total Recycle Technology Is Not Available or Demonstrated . 

The move from partial to total recycle, particularly to 

air emission control equipment, is a huge technological leap. This 

leap has not been made in the phosphorus pentasulfide industry. EPA 

has not suggested how it can be attained in a new plant since it 

did not separately assess abatement potential in new plants. 

The complete lack of total recycle technology was pointed 

out by industry commentors. App. 946. In addition, the obstacles 

to recycle were noted and explained to EPA by Arthur D. Little, Inc., 

EPA's own Contractor for the Draft Economic Analysis: 

" Total recycle probably cannot be carried out or 
approached in present equipment : The sulfate- 
sulfite-lime system, once concentrations build 
up, requires special scrubbing and fluid handling 
techniques to keep severe scaling under reasonable 
control. The problem in lime scrubbing of flue 
gas illustrates this point." App. 1592 (emphasis 
added). 

A.D. Little was simply stating the established chemical 
engineering problem with recycle systems: concentrations of dissolved 
impurities gradually build up every trip the water takes through the 
recycle loop until they result in plugging or scaling of the transfer 
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lines or of the air pollution control equipment itself or ineffective 
operation of the air emission abatement equipment. The only remedy 
is to "bleed off" part of the scrubbing liquor and replace it with 
fresh water. The problem would be particularly acute for P 2 S 5 plants. 
In addition to the sulfites and sulfates which would build up rather 
quickly because of sulfur dioxide in the fumes, the trace quantity 
of phosphate compounds emitted and entrained in the scrubber liquor 
(App. 1707) would accelerate scaling problems in the recycle loop. 

A no-discharge standard promulgated without even discussion of 
these basic engineering problems cannot be sustained. 

IV 

THE NEW SOURCE STANDARD FOR SODIUM 
TRIPOLYPHOSPHATE IS INVALID AS 
APPLIED TO PLANTS PRODUCING 
FOOD GRADE SODIUM TRIPOLYPHOSPHATE 

The new source standard of performance for sodium tripoly¬ 
phosphate (STPP) is no discharge of process waste water pollutants. 

40 C.F.R. §422.35, App. 1319. The regulation does not distinguish 
between food grade and non-food grade STPP. The arbitrary applica¬ 
tion of the STPP zero discharge guidelines lor 1977 and 1983 to food 
grade STPP is discussed in the brief in No. 74-1687 at pages 69-75. 

A. Food Grade Sodium Tripolyphosphate Is A Distinct 

Product, The Quality of Which Is Strictly Regulated . 

Most of the STPP manufactured in the United States is used 
in household laundry formulations. App. 1227. This is commonly 
known as technical or detergent grade STPP. Quality control, product 
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purity, etc. for technical or detergent grade STPP is based on the 
competitive forces of the market place and customer needs. 

STPP is also manufactured in the United States for human 
consumption as a food additive. Unlike its technical or detergent 
grade counterpart, food grade STPP is subject tc stringent quality 
control by the Food and Drug Administration (FDA). 

21 C.F.R. §121.3(d) (1974) provides that 'Any substance 

used in food must be of food-grade quality. The Commissioner [of FDA] 
regards the applicable specifications in the current edition of 
'Food Chemicals Codex' as establishing food grade unless he has by 
Federal Register promulgation established other specifications". 

Since the Commissioner has not established "other specifications" 
for food grade STPP, the "Food Chemicals Codex", a publication of 
the National Academy of Science's National Research Council, states 
the applicable legal requirements: 

"Assay. Not less than 85.0 percent of 

Na p 3 ° . 

Loss on drying. Not more than 0.7 per¬ 
cent. 

Limits of Impurities 

Arsenic (as As). Not more than 3 parts 
per million (0.0003 percent). 

Fluoride. Not more than 50 parts per 
million (0.005 percent). 

Heavy metals (as Pb). Not more than 
10 parts per million (0.001 percent). 

Insoluble substances. Not more than 
0.1 percent. 

Lead. Not more than 5 parts per million 
(0.C005 percent)." 1/ 


1 / National Research Council, Food Chemicals Codex, 780 
(2d ed. 1972) (cited portions attached as Appendix D). 
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B. The Record Is Totally Devoid Of Evidence Supporting A Conclusion 
That Technology Is Available To Achieve Zero Discharge From 
A Food Grade STPP Plant __ 

Other than the mere listing of the selling price per ton of 
food grade STPP (Development Document, App. 1662) there is not a single 
reference by EPA in the record to the fact that food grade vis-a-vis 
technical grade STPP even exists. There is no discussion or evidence of 
consideration of the distinct and serious problems faced by plants 
which produce food grade STPP. 

The technology spelled out by EPA to enable STPP plants to 

achieve no discharge of process waste water consists of (1) substitution 

of dry dust collection for wet: dust collection and (2) total recycle of 

contaminated waste to process. See Development Document, App. 1713, 

1752, 1754-55, 1757-58, 1777. In fact, of the three plants cited by 

EPA as exemplifying its no-discharge-via-total-recycle guideline, only 

1 / 

one plant manufactures STPP for sale as a human food additive—Monsanto's 
Trenton, Michigan plant (No. 006). Contractor's Report, App. 72; 

Draft Development Document, App. 1088, 1125, 1152; Development Document, 
App. 1713, 1777. 

In comments on the Contractor's Report (App. 942, 957, 1320) 
and again in comments on the Proposed Regulations (App. 1290, 1295) 
Monsanto repeatedly pointed out in no uncertain terms that its 
Trenton, Michigan plant did not achieve no discharge of process waste 

1/ The other two exemplary STPP plants are Hooker Chemicals' 

Jeffersonville, Indiana plant (No. 042) and FMC's Lawrence, 

Kansas plant (No. 119). Contractor's Report, App. 72, 139; 

Draft Development Document, App. 1088, 3125, 1152; Development 
Document, App. 1713, 1752, 1777. 



water. The data on the Trenton, Michigan plant submitted to the 


Contractor in connection with the Contractor's April 5, 1973, plant 
visit clearly confirm Monsanto on this point: Trenton, Michigan does 

y 

not achieve no discharge of process waste water. App. 517-518. 

The Contractor's trip report on the Trenton, Michigan plant 
visit even provided EPA with the reason for Trenton, Michigan's 
failure to achieve zero discharge. The report passed on to EPA 
Monsanto's crucial observation that "[f]ood grade . . . phosphate 
salts plant cannot, using available technology, achieve total 
recycle". App. 762. The problem pointed out is a simple one, 
requiring no specialized technological background to understand. 

When Food and Drug Administration (FDA) food grade specifications 
have to be maintained, only water of sufficient purity to enable the 
finished product to conform to those specifications can be recycled 
to process. This precludes total recycle of waste water to process 
(the means for achieving "no discharge"). 

In comments on both the Contractor's Report and on the Pro¬ 
posed Regulations themselves, EPA was told that food grade vis-a-vis 


EPA itself seems, belatedly, to have realized its error in 
originally characterizing Trenton, Michigan as a zero dis¬ 
charge plant since one specific reference to Trenton, Michigan 
as a "no process wastewater" plant in the Draft Development 
Document (App. 1125, citing three STPP plants, including 
Trenton, Michigan as having achieved zero discharge) was 
deleted from the Development Document (App. 1752, citing only 
two STPP plants, not including Trenton, Michigan, as having 
achieved zero discharge). Inconsistently, the Development 
Document still erroneously refers to Trenton, Michigan as a 
zero discharge STPP plant in two other places. App. 1713; 

App. 1777. 




technical grade STPP plants could not achieve no discharge of process 


waste water (App. 1265-66, 1293* 1290, 1362, 942, 1320, 1328, 1297, 

950, 957) because food grade operations/specifications are incompatible 

with total recycle (App. 1295, 1592); that this problem is even further 

aggravated in multi-product plant complexes (the rule in the phosphate 

manufacturing industry rather than the exception) because of the 

additional danger of cross-product contamination (App. 942, 950, 952, 

957, 959, 969-70, 974-77, 1265-66, 1290, 1293, 1295, 1297, 1362-3, 

1 / 

1320, 1328); and, hence, food grade STPP manufacture should be 
excluded from the regulations pending further study (App. 1363, 1330, 
959, 952). It is unfortunate that EPA completely ignored the many 
attempts of food grade STPP manufacturers to get the point across 
to EPA that maintenance of food grade purity requirements was in¬ 
compatible with total recycle technology. 

EPA itself recognized in a limited way the impediment 
which food grade specifications place on recycle. The Development 
Document's discussion of what to do with contaminated stormwater 
runoff (a problem in all phosphate plants because the exterior 
surfaces of buildings, equipment and grounds may be covered with 
dusts (App. 1731)) states; "vrhere possible, the solids [collected 


1 /"Imagine the technical niahtmare of tryinq to recycle the right 

material to the right process when the same plant produces several 
different products simultaneously, and at different times, and 
uses a multitude of raw materials showing up in the effluent 
stream." App. 950, 957, 1328. Certainly, EPA is not authorized 
to prohibit the construction of new multi-product plants via 
a new source standard.without assessment of the impact of such 
a prohibition. 
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from the stormwater runoff] may be returned to appropriate process 
streams. 'Where purity requirements prohibit this return , adequate 
means for safe disposal of solid wastes must be provided." Develop¬ 
ment Document, App. 1731 (emphasis added). 

How EPA could persevere with a prohibition on discharges 
from new food grade STPP plants is unexplained and its regulation 
is untenable. 

C. The Cost Of Pollution Control Was Not Considered For 
Food Grade STPP Manufacture _ 

The zero-dollars estimated cost of achieving no discharge 
of process waste water for existing STPP plants in the Contractor's 
Report was quite specifically based only on the manufacture of tech¬ 
nical grade STPP. App. 212. This estimated cost was transferred, 
without change, to the Draft Development Document (App. 1129) and the 
Development Document (App. 1755). 

The Contractor which prepared the Draft Economic Analysis 
based its conclusion that there would be no significant economic 
impact caused by STPP producers having to achieve no discharge of 

process wastes on that same cost information (App. 1236, 1243-44) with the 
caveat that "[i]f actual costs are significantly higher than indicated 
in the effluent guideline development document, as a number of pro¬ 
ducers believe to be the case, significant economic impacts may be 
felt ." App. 1198 (emphasis added). 
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Even assuming, arguendo, the accuracy of the zero-cost 

estimates cited in the Contractor's Report, the Draft Development 

Document, and the Development Document and underlying the conclusions 

1 / 

of the Draft Economic Analysis as to technical grade STPP, the fact 

1/ Even for technical grade STPP EPA's own record underlying the 
zero-dollars cost estimate for pollution control is inconsistent 
and paradoxical. EPA bases its zero-dollars cost estimate 
exclusively on the non-cost of installing and operating a dry 
dust collection system. Development Document, App. 1754-55. 

With regard to the existing use of dry dust collection through¬ 
out the STPP industry, the record states, variously, that (1) 

100 percent of the industry already employs dry dust collection 
(Development Document, App. 1755? Draft Development Document, 

App. 1129), and (2) that part of the industry already has it and 
part does not but can install and operate it at no cost whatso¬ 
ever because of the product the system will recover (Development 
Document, App. 1757-58; Draft Development Document, App. 1132; 
Contractor's Report, App. 204, 212, 223). 

Pursuing the record further, it is stated, variously, (1) that 
product recovery from dry dust collection covers all costs 
attendant to its installation and operation (Development Docu¬ 
ment, App. 1755; Draft Development Document, App. 1129), (2) 

that product recovery may cover those costs (Development Docu¬ 
ment, App. 1754? Draft Development Document, App. 1128; Con¬ 
tractor's Report, App. 223, 212), and (3) that product recovery 
"may significantly contribute to alleviating the operating costs" 
(but not the estimated $350,000 installation cost) of a dry dust 
collection system (Development Document, App. 1729, 1759). 

In addition to EPA's questionable conclusions on the non-cost 
of installing and operating a dry dust collection system, the 
record demonstrated that EPA managed to ignore, in calculating 
the pollution control costs for STPP plants, the cost of the 
various in-process controls which comprise an essential part 
of its recommended "no discharge" technology; recycle of 
scrubber water (Development Document, App. 1728-29, 1759), 
housekeeping of leaks, spills, upsets, and storm water runoff 
(Development Document, App. 1729-31, 1760), and, most impor¬ 
tantly, segregation of water streams (Development Document, 

App. 1727-28, 1759). 
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remains there is no pollution control cost data or economic impact 
analysis whatsoever in the record which relates to the manufacture 
of food grade STPP at new or existing plants. Since under Section 
306(b)(1)(B) of the Federal Water Pollution Control Act, cost is a 
mandatory consideration in establishing new source standards of 
performance, to allow the no discharge standard EPA has promulgated 
for new STPP plants to be applied to new food grade STPP plants would be 
to countenance a clear violation of the Act itself. 

V 

THE NEW SOURCE STANDARD FOR FOOD 
GRADE CALCIUM PHOSPHATE IS INVALID 

The new source standard of performance for feed and food 

grade calcium phosphate plants is no discharge of process waste 

water pollutants. 40 C.F.R. §422.35, App. 1319. Petitioners deal 

with the zero discharge 1983 guideline for food grade calcium 

phosphate plants in the brief in No. 74-1687, at pages 76-85. 

A. Food Grade Calcium Phosphate Is A Distinct Product, The 
Quality of Which Is Strictly Regulated. _ 

One use for nonfertilizer calcium phosphate manufactured 
in the United States is as an animal feed supplement. App. 1228, 1689. 
This is commonly known as feed grade caxcium phosphate. 

A much purer and more expensive grade of calcium phosphate, 
however, is also manufactured in the United States for use as a 
dentifrice and for human consumption. App. 1229, 1234, 1662. This 
is commonly known as food grade (mono-, di-, or tri-) calcium phosphate 
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and is subject to the very stringent purity requirem nts of the FDA. 

1 / 

21 C.F.R. §121.3(d). - The applicable food grade specifications for 

calcium phosphate impose the following limits on impurities: 

Arsenic (as As). Not more than 3 parts per million 
(0.003 percent). 

Fluoride. Not more than 25 parts per million 
(0.0025 percent) for monocalcium phosphate and 50 
parts per million (0.005 percent) for dicalcium and 
tricalcium phosphates. 

Heavy metals (as Pb). Not more than 30 parts per 
million (00.003 percent). 

Lead. Not more than 5 parts per million (0.0005 
percent). 2/ 

These Federally required food grade purity requirements, 
which in essence set forth a definition of food grade calcium phosphate 
which United States manufacturers must adhere to, add a unique dimen¬ 
sion to the effluent pollution control problems of food grade vis-a-vis 
non-food grade (animal feed grade) calcium phosphate plants. EPA 

itself recognized this from the outset to some extent, at least, by 
dealing with food grade calcium phosphate separately from its animal 
feed grade counterpart. See, e.g.. Contractor's Report, App. 137-39, 
143; Draft Development Document, App. 1152-54, 1157; Economic 
Analysis, App. 1229-34, 1239-40; Development Document, 1777-78, 

1781, 1784-5; Final Regulations, 40 C.F.R. §422.32, 422.33, App. 
1318-19. 


1/ See, supra, page 49. As in the case of STPP, the Commissioner 
of FDA has not promulgated specific standards for calcium phos¬ 
phate. Thus the Food Chemicals Codex specifications are controlling 

2/ National Research Council, Food Chemicals Codex, 146-51 
(2d ed. 1972) (cited portions attached as Appendix C). 
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B. EPA's Recommended Technology Is Based On Patently Erroneous 
___ Assumptions. ___ 

EPA's recommended technology for achieving zero discharge 
from food grade calcium phosphate plants consists of (1) the 
elimination of half the raw aqueous wastes via the substitution of 
dry dust collection for wet scrubbers and (2) the lime treatment 
and vacuum filtration of the other half of the raw aqueous wastes 
to a level of effluent reduction which EPA "expects" will permit 
recycle to process without causing FDA's food grade purity require¬ 
ments for calcium phosphate to be exceeded. Petitioners take issue 
in this brief with the second segment of EPA's recommended technology 
lime treatment, vacuum filtration and recycle to process. 

EPA states that the lime treatment and vacuum filtration 
segment of its technology is based on Monsanto’s Trenton, Michigan 
plant (006). Development Document, App. 1785. Trenton, Michigan 
is a food grade sodium tripolyphosphate (STPP) plant; it manufactures 
no calcium phosphate. App. 945, 949, 956, 1323, 1327. 

1 / 

As was pointed out in the discussion of food grade STPP, the 

Trenton, Michigan plant does not achieve zero discharge of process 

waste water. Furthermore, EPA was able to cite not a single food 

2 / 

grade calcium phosphate plant that achieves zero discharge. 

What EPA actually did in constructing the lime treatment- 
vacuum filtration segment of its recommended technology was: it 


1 / 



See Pages 50-51, supra . 

Occidental's Davenport, Iowa plant (182) does not make food 
grade calcium phosphate (App. 487) and Monsanto's carondelet, 
Missouri plant does not achieve zero discharge (App. 537, 603). 
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took the raw waste load of Monsan* s Carondelet, Missouri food 
grade calcium phosphate plant (App. 949, 956). It applied to that 
raw waste load the results of a laboratory experiment on filtration 
of the effluent from the Trenton plant . EPA did not use the actual 
treatment efficiencies of the Trenton Michigan STPP plant's double 
liming and vacuum filtration system. 

After standard lime treatment for neutralization and precipitation 
of phosphates, EPA projects that vacuum filtration can achieve 
reduction of the phosphate suspended solids level to 0.5 miligrams 

V 

per liter (mg/1). Development Document, App. 1785. EPA's only 
basis in the record for projecting that vacuum filtration can reduce 
the suspended solids content of the water from phosphates to 0.5 
mg/1 is a citation to a 1969 report prepared for Monsanto in connection 
with plans for treatment at Trenton. Contractor's Report, App. 139, 
155. The report is in the record. App. 858 et seq., 871-72«. 

EPA can look to sound data other than full scale plant 
operation in establishing a new source standard. What the Act does 
not permit is EPA's refusal to recognize that such data have been 
proven wrong. 

Monsanto patiently pointed out to EPA's Contractor and to EPA 
in comments on the Contractor's Report and on the Proposed Regulations 
themselves that the 0.5 mg/1 figure was based only on some laboratory 
filtration of the effluent at Trenton, Michigan but that the subsequent 

JL/ Phosphate suspended solids are those very fine particles of 

calcium phosphate in the saturated process waste stream which, 
because of their size, have not been removed by gravity settling 
or filtration. 
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actual experience of the exemplary treatment system at Trenton , 

Michigan was that vacuum filtration achieves a level of phosphate 
suspended solids removal ranging from 50-150 mg/1 (100-300 times 
higher than the prototype published figure EPA incorporated into its 
recommended technology). App. 945, 1296, 1323. EPA never even 
acknowledged much less responded to these comments. 

EPA's error in continuing to base its technology in significant 
part on the assumption that vacuum filtration could reduce the level 
of phosphate suspended solids to 0.5 mg/1 completely distorts its 
projection for the level of total suspended solids its technology 
can achieve. Using the erroneous 0.5 mg/1 figure for the achievable 
level of phosphate suspended solids, EPA calculated that its technology 
would reduce total suspended solids to a level of .005 pounds per ton 
(lb/ton). Development Document, App. 1785. Substituting the correct 
range of phosphate suspended solids achieved by vacuum filtration at 
the exemplary Trenton, Michigan plant, the total suspended solids 
level achieved jumps to a range of .42 to 1.25 lb/ton. This range 
is 84 to 250 times higher than the level of total suspended solids 
(the incorrect .005 lb/ton figure) which EPA "expected" to be 
compatible with recycle to a food grade calcium phosphate plant. 
Development Document, App. 1785. 

EPA softened its projection that vacuum filtration could 

1/ The conversion factor from mg/1 to lbs/gal is .00000833. Therefore 
at 50 mg/1 of suspended solids and a flow of 1000 gals/ton of 
product (Development Document, App. 1785), the pounds of suspended 

solids per ton of product would be: 1000 x .00000833 x 50 = .42. 
For 150 mg/1 of suspended solids the pounds of suspended solids 
per ton of product would be: 1000 x .00000833 x 150 = 1.25. 
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achieve a phosphate suspended solids level of ,05 mg/1 by parenthetically 

adding "possibly after conditioning with a polymeric flocculent. 

Development Document, App. 1785. EPA' s recommended use of a polymeric 

1 / 

flocculent in treating the waste from a food grade calcium phosphate 

plant prior to vacuum filtration and recycle to process is technically 

unsound, as was clearly pointed out to EPA by gPA’js ovm Contracto r;: 

"Polymeric flocculents could significantly reduce 
the suspended solids in the effluent, but ttiey 
cannot be used here [Monsanto's Carondelet, Missouri, 
food grade calcium phosphate plant] since the product 
is all food grade and they would contaminate .recycle 
streams ." App. 538 (emphasis added). 2/ 

C. EPA's Recommended Treatment Technology Failed To Consider 

Significant Effluent Pollution Control Problems Which Could 
Prevent Recycle Because Of The Need To Maintain Food Purity 

1. EPA Failed To Consider The Inevitable Buildup Of 
Non-Phosphate Dissolved Solids In Its Recommended 
Recycle System. _ _ ___— 

Arthur D. Little, Inc., the firm selected by EPA to prepare the 

Economic (Impact) Analysis of the effluent limitations guidelines 

for the phosphorus chemicals industry, filed a comment with EPA 

criticizing the Contractor's Report's recommended recycle technology 

for food grade phosphate plants on the ground that: ”[i]t is highly 

improbable that product specifications can be maintained on total 

recycle since impurities entering with makeup water and the raw 


1/ A polymeric flocculent is a material which, when added to the 

process waste water, causes small particles of suspended solids 
to bind together, thus enhancing their removal by gravity 
settling or filtration. 

2/ For other comments warning EPA, to no avail, that the use of 

polymeric flocculents in the context of its recommended technology 
for food grade calcium phosphate was undemonstrated and inappropriate.. 
See App. 945, 950, 957, 1291, 1298, 1232. 





materials will build up in concentration. 


App. 1592. 


A.D. Little was simply stating the chemical engineering fact 

discussed above in connection with plants (pages 47-49, 

supra): in a closed loop system untreated impurities from the 

makeup water and raw materials build up incrementally each trip through 

the loop. In constructing its recommended technology for achieving 

zero discharge fr> focxA grade calcium phosphate plants, EPA ignored 

• * 

this axiom by erroneous.*' equating total dissolved solids with 
dissolved phosphates W£y considering only one pass through its 

recommended recycle loop.^ Development Document. App. 1785. 

Thus, even assuming th«t EPA's recommended technology fully 
achieves as the level of dissolved phosphates the limit which EPA 
erroneously designates as the level of total dissolved solids 
(0.003 lb/ton. Development Document, App. 1785), concentrations of 
solids in the makeup water and raw materials other than p hosphates , 
are still passing repeatedly through the loop untreated and are incre¬ 
mentally building up. Such dissolved solids could include chlorides 
(Development Document, App. 1719; App. 267-68, 544, 593), fluorides 


1 / 


^°^h ert h^te m is^l^^^Thus 08 3^mg/l^of phospha t^cor- 
dibasic calcium phosphate is 1.4. Thu . y . mo /i The 

in e tS1.vrCr„i C D^t P • 

.-oct Sin~e the conversion factor from miligrams per 

SiTly with the .003 lb Aon figure EPA cites in the Development 
Document as total dissolved solids. App. 1785. 
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(Development Document, App. 1718; App. 170, 229-41, 593), arsenic 
(Development Document, App. 1723), nitrates (Development Document, 

App. 1719; App. 267-68, 589), sulfates (Development Document, 

App. 1718-19; App. 592), and lead (App. 594.) 

Therefore, particularly in light of the very stringent calcium 
phosphate food grade purity requirements relating to arsenic, fluoride, 
lead, and heavy metals, it was a critical error of omission for EPA 
to neglect, as it did, to at least discuss the implications that the 
continual build up of such nonphosphate dissolved solids in its 
proposed recycle system would have upon the maintenance of Federally 
required food grade purity specifications. 

2. EPA Failed To Deal With The Problems Of Contaminated 

Stormwater Runoff. Upsets, and Leaks and Spills. _ 

2 / 

As discussed supra , EPA’s expansive definition of process 
waste w^ter could include contaminated stormwater runoff, upsets, 
and leaks and spills. Although EPA itself clearly recognized that 
total recycle of such contaminated non-production related streams 
might not be possible due to purity (stormwater runoff. Development 
Document, App. 1731) or other unstated considerations (upset wastes. 
Development Document, App. 1731), EPA totally failed to consider the 
impact of recycling such waste streams on the specific Federal purity 


J7 Although arsenic is removed from phosphoric acid to a harmless 
level before the phosphoric acid is used in the manufacture of 
food grade calcium phosphate, the harmless traces of arsenic 
in the acid could be gradually increased to a more dangerous 
concentration by total recycle since the traces of arsenic would 

incrementally build up each trip through the loop This 
possibility demanded, but did not get, EPA s attention. 


2/ Pages 19-22. 
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specifications for food grade calcium phosphate. 

D. EPA's Conclusions About Recycling Without Impairing Food 
Grade. Purity Are Bald Assumptions Totally Unsupported By 
The Record. _ 

Unfortunately ignored by EPA were comments throughout the record 
(1) warning EPA that, even if its technology did all EPA claimed , 
the treated waste water from food grade calcium phosphate plants still 
could not be recycled to process without causing Federally required 
food grade purity requirements to be exceeded (App. 946, 950, 957, 
1328); and (2) recommending to EPA that food grade phosphate plants 
be exciuded from EPA’s regulations pending further study (App. 952, 

959, 1330, 1363). 

Instead, EPA, having stated its projection of the total suspended 

and total dissolved solids its technology can achieve for the process 

wit f te from food grade calcium phosphate plants, boldly asserts that: 

"With the achievement of these extremely low levels 
of TDS and TSS, or even with considerable relaxation 
of these levels, the hreated-waste water from the 
manufacture of food grade calcium phosphate is 
expected tc meet the U.S. Food and Drug Administration 
criteria for process water and this treated water can 
then be recycled back into the process." Development 
Document, App. 1785. (emphasis added). 

Even assuming, purely for the sake of argument, that EPA's 
recommended technology were both complete and error free, rendering 
its projected levels of effluent pollution reduction realistic, there 
is no basis or explanation in the record whatsoever underlying EPA's 
sanguine "expectation" that these levels are compatible with recycle 
to food grade calcium phosphate process and will not exceed that 
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product's stringent FDA purity specifications. Inexplicably, EPA's 

record contains no allusion to the specific food grade specifications 

for calcium phosphate, much less a discussion by EPA detailing the 

impact of its projected levels of effluent pollution reduction on 

1 / 

those specifications in the event of recycle to process. The 
record does not even disclose any attempt by EPA to confer with or 
obtain the advice of FDA on this point. 

There is a clincher for EPA's complete lack of reasoned concern 
for product purity. After EPA's statement concerning its expectation 
that its technology achieved a sufficient level of effluent pollution 
reduction to permit recycle to process in consonance with FDA require¬ 
ments, EPA went on to state that: 

"In fact, once the commitment to total recycle is 
made, the lime treatment step may be bypassed since 
the ionic species from the dissolved solids and 
the phosphoric acid are precisely those desired 
in the reaction vessel." Development Document, 

App. 1785 (emphasis added). 

That statement is inherently inconsistent with the underlying 
premise of EPA's own elaborate treatment-to-a-level-of-recyclability 
technology. In short, as one commentor put it, "... the statement . 
'once the commitment to total recycle is made, the lime treatment 
step may be by-passed' is unsubstantiated and, in fact, unbelievable. " 
App. 946 (emphasis added). 

1/ As in the case of food grade STPP, the problems of recycle 
would be even greater in a multiproduct complex, which is 
usual in the phosphate industry. See note 1 and accompanying 
text, supra . at page 52. 
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CONCLUSION 

The regulations establishing standards of performance 
for new sources in the Phosphate Manufacturing Point Source Category 
should be set aside and remanded to the Agency. 

Respectfully submitted. 
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APPENDIX A 


The pertinent provisions of the Federal Water Pollution Control 
Act, as amended, 33 U.S.C. §§1251 et seq. , are as follows: 


8 1311. Effluent limitations—Illegality of pollutant discharges ex¬ 
cept In compliance with law 

(a) Except as in compliance with this section and sections 1312; 1316, 
1317, 1328, 1342. and 1344 of this title, the discharge of any pollutant 
by any person shall be unlawful. 

Timetable tor ochlereraeot of objectives 

(b) In order to carry out the objective of this chapter there shall be 
achieved— 

(1) (A) not later than July 1. 1077, effluent limitations for 
point sources, other than publicly owned treatment works. (1) which 
shall require the application of the best practicable control tech¬ 
nology currently available as defined by the Administrator pursuant 
to section 1314(b) of this title, or (it) In the case of a discharge ' 
Into a publicly owned treatment works which meets the requirements 
of subparagraph (B) of this paragraph, which shall require com¬ 
pliance with anv applicable pretreatment requirements and any re¬ 
quirements under section 1317 of this title; and 

(B) for publicly owned treatment works in existence on July 1, 
1977, or approved pursuant to section 1283 of this title prior to 
June 30, 1974 (for which construction must be completed within tour 
years of approval), effluent limitations based upon secondary treat¬ 
ment as defined by the Administrator pursuant to section 1314 
(d) (1) of thi3 title; or, 

(C) net later than July 1, 1977, any more stringent limitation. 
Including those necessary to meet water quality standards, treat¬ 
ment standards, or schedules of compliance, established pursuant to 
any State law or regulations (under authority preserved by section 
1370 of this title) or any other Federal law or regulation, or re¬ 
quired to implement any applicable water quality standard estab¬ 
lished pursuant to this chapter. 

(2) (A) not later than July 1, 1983, effluent limitations for cate¬ 
gories and classes of point sources, other than publicly owned treat¬ 
ment work?', which (I) shall require application of the bert available 
technology economically achievable for such category or class. which 
will result In reasonable further progress toward the national goal 
of eliminating the discharge of all pollutants, as determined in ac¬ 
cordance with regulations issued by the Administrator pursuant to 

i section 1314(b) (2) of this title, which such effluent limitations 
shall require the elimination of discharges of all pollutants If tl.e 
Administrator finds, on the basis of information available to him 
(including information developed pursuant to section 1323 of this 
title), that such elimination Is technologically and economically 
achievable for a category or class of point sources as determined in 
accordance with regulations issued by the Administrator pursuant 
fo section 1314(b) (2) of this title, or (il) in the case of the in¬ 
troduction of a pollutant into a publicly owned treatment works 
which meets the requirements of subparagraph (B> of this para¬ 
graph, shall require compliance with any applicable prcireatmcnt 
requirements and any other requirement under section 1317 of this 
title; and 

(B) not later than July 1, 1983, compliance by all publicly owned 
treatment works with the requirements set forth in section 1281 
(g) (2) (A) of this title. 






Modification of tlmctnhlo 

(c) The Administrator may modify the requirements of subsection (b) 
(2) (A) of this section with respect to any point source for which a 
permit application Is filed after July 1, 1977, upon a showing by the 
owner or operator of such point source satisfactory to the Administrator 
that such modified requirements (1) will represent the maximum use 
of technology within the economic capability of the owner or operator; 
and (2) will result in reasonable further progress toward the elimina¬ 
tion of the discharge of pollutants. 

Review and revision of effluent llmltoflono 

(d) Any effluent limitation required by paragraph (2) of subsection 
(b) of this section shall be reviewed at least every five years and, if 
appropriate, revised pursuant to the procedure established under such 
paragraph. 


All point dUcborce oouree application of effluent limitation* 

*** Effluenl limitations established pursuant to this section or section 
1312 of this title shall be applied to all point sources of dischaige of 
pollutants in accordance with the provisions of this chapter. 


lllecnlity of discharge of radiological, chemical, or biological 
Mnrfnre agents op high-level radioactive waste 

(f) Notwithstanding any other provisions of this chapter it shall be 
unlawful to discharge any radiological, chemical, or biological warfare 
agent or high-level radioactive waste Into the navigable waters. 

92 I 500° , § 1 2 4 86^ "t^S-U*' 6 9 301, &S added 0ct ' Fub.L. 


S 1312. Water quality related effluent limitations 

(a) Whenever. In the judgment of the Administrator, discharges of 
pollutants from a point source or group of point sources, with the appli¬ 
cation of effluent limitations required under section 1311(h) (2) of this 
tiile, would interfere with the attainment or mair.teuance of that water 
quality In a specitic portion of the navigable waters which shall assure 
protection of public water supplies, agricultural and industrial uses, and 
the protection and propagation of a balanced population of shellfish, fish 
and wildlife, ard allow recreational activities in and on the water, ef¬ 
fluent limitations i including alternative effluent control strategies) for 
such point source or sources shall be established which can reasonably 
be expected to contribute to the attainment or maintenance of such water 

Quality. 


(u) (1) Prior to establishment of any effluent limitation pursuant 
to subsection (a) of this section, the Administrator shall Issue notice 
of intent to establish such limitation and within ninety days of such 
notice hold a public hearing to determine the relationship of the eco¬ 
nomic and social costs of achieving any such limitation or limitations, 
includln any economic or social dislocation In the affected community 
or communities, to the social and economic benefits to be obtained (in¬ 
cluding the attainment of the objective of this chapter) and to deter¬ 
mine whether or rot such effluent limitations can be Implemented with 
available technology or other allcrnntive control strategies. 

(2) If a person affected by such limitation demonstrates at such hear- 
ing that (whether or not such technology or other alternative control 
strategies are available) there Is no reasonable relailonship between the 
economic and social costs and the benefits to be obtained (including attain¬ 
ment of the objective of this chapter), such limitation shall not become 
effective and the Administrator shall adjust such limitation as it applies 
to such person. 


(c) The establishment of effluent limitations under this section shall 
not operate to delay the application of any effluent limitation established 
tinder section 1311 of this title. 
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§ 1314. Information and guideline* — Criteria development and pub¬ 
lication . 

(a) (1) The Administrator, after consultation with appropriate Fed¬ 
eral and State agencies and other Interested persons, shall develop and 
publish, within one year after October 18, 1972 (and from time to time 
thereafter revise) criteria for water quality accurately reflecting the Int¬ 
eat scientific knowledge (A) on the kind and extent of all identifiable 
effects on health and welfare including, but not limited to, plankton, 
fish, shellfish, wildlife, plant life, shorelines, beaches, esthetics, and rec¬ 
reation which may be expected from the presence of pollutants in any 
body of water. Including ground water; <B) on the concentration and 
dispersal of pollutants, or their byproducts, through biological, physical, 
and chemical processes; and (C) on the effects of pollutauts on biologi¬ 
cal community diversity, productivity, and stability. Including informa¬ 
tion on the factors affecting rates of eutrophication and rates of organic 
and Inorganic sedimentation for varying types of receiving waters. 

(2) The Administrator, after consultation with appropriate Federal 
and State agencies and other interested persons, shall develop and pub¬ 
lish, within one year after October 18, 1972 (and from time to time 
thereafter revise) information (A) on the factors necessary to revere 
and maintain the chemical, physical, and biological Integrity of all navi¬ 
gable waters, ground waters, waters of the contiguous rone, and the 
oceans; (B) on the factors necessary for the protection and propagation 
of shellfish, fish, and wildlife for classes and categories of receiving wa¬ 
ters and to allow recreational activities In and on the water; and (C) on 
the measurement and classification of water quality; and (D) for the 
purpose of section 1313 of this title, on and the identification of pollu¬ 
tants suitable for maximum daily load measurement correlated with the 
achievement of water quality objectives. 

(3) Such criteria and Information and revisions thereof shall l>e is¬ 
sued to the States and shall be published in the Federal Register and 
otherwise made available to the public. 


Effluent limitation onldellnen 

(b) For the purpose of adopting or revising effluent limitations under 
this chapter the Administrator shall, after consultation with appropriate 
Federal and State agencies and other Interested persons, published within 
one year of October 18, 1972, regulations, providing guidelines for efflu¬ 
ent limitations and. at least annually thereafter, revise. If appropriate, 
such regulations. Such regulations shall— 

(1) (A) identify, in terms of amounts of constituents and chem¬ 
ical, physical, and biological characteristics of pollutants, the de¬ 
gree of effluent reduction attainable through the application of the 
best practicable control technology currently available for classes 
and categories of point sources (other than publicly owned treat¬ 
ment works); and 

(B) specify factors to be taken into account In determining the 
control measures and practices to be applicable to point sources 
(other than publicly owned treatment works) within such categories 
or classes Factors relating to the assessment of best practicable 
control technology currently available to comply with subsection (b) 
(1) of section 1311 of this title shall include consideration of the 
total cost of application of technology in relation to the effluent re¬ 
duction benefits to be achieved from such application, and shall also 
take into account the ; ge of equipment and facilities involved, the 
process employed, the engineerieg aspects of the application of vari¬ 
ous types of control techniques, process changes, non-water quality 
environmental impact (Including energy requirements), and such 
other factors as the Administrator deems appropriate; 

(2) (A) Identify, in terms of amounts of constituents and chem¬ 
ical. physical, and biological characteristics of pollutants, the de¬ 
gree of effluent reduction attainable through the application of the 
best control measure.-; and practices achievable including treatment 
techniques, process and procedure innovations operating methods, 
aDd other alternatives for classes and categories of point sources 
(other than publicly owned treatment works); and 
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(B) specify factors to be taken Into account In determining the 
best measures and practices available to comply with subsection (b) 
(2) of section 1311 of this title to be applicable to any point source 
(other than publicly owned treatment works) within such categories 
or classes. Factors relating to the assessment of best available tech¬ 
nology shall take into account the agd of equipment and facilities 
Involved, the process employed, the engineering aspects of the ap¬ 
plication of various types of control techniques, process changes, 
the cost of achieving such effluent reduction, non-water quality en- 
riconmentat Impact (including energy requirements), and such oth¬ 
er factors as the Administrator deems appropriate; and 

(3) Identify control measures and practices available to eliminate 
tho discharge of pollutants from categories and classes of point 
sources, taking into account the cost of achieving such elimination 
of the discharge of pollutants. 

I'ollutlon dlai'lmrice elimination procedure* 

(c) The Administrator, after consultation, with appropriate Federal 
and State agencies and other interested persons, shall issue to the States 
and appropriate water pollution control agencies within 270 days after 
October IS, 1972 (aud from time to time thereafter) information on the 
processes, procedures, or operating metlioJs which result la the elimina¬ 
tion or reduction of the discharge of pollutants to implement standards 
of i-erforraar.ee under section 1316 of this title. Such information shall 
Include technical and other data, including costs, as are available on 
alternative methods of elimination or reduction of the discharge of 
pollutants. Such information, aud revisions thereof, shall be published 
in the Federal Register and otherwise shall be made available to the 
public. 


Secondary treatment Infncmndoni alternative wait* treatment 
management technique* und syntema 

(d) (1) The Administrator, after consultation with appropriate Fed- 
eral and State agencies and other Interested rersons, shall publish with¬ 
in sixty days after October 18. 1972 (and from time to time thereafter) 
Information, in terms of amounts of constituents aud chemical, physical, 
and biological characteristics of pollutants, on the degree of effluent re¬ 
duction attainable through the application of secondary treatment. 

(2) The Administrator, after consultation with appropriate Federal 
aod State agencies and other interested persons, shall publish within nine 
months after October 18. 1972 (and from time to time thereafter) infor¬ 
mation on alternative waste treatment management techniques and sys¬ 
tems available to implement section 1281 of this title. 

Identification nnit evaluntlon nf nnnpnlnt M»urre» of poMtilinni 
prore»w>, itrurr Jure*, and method* to control pollution 

(e) The Administrator, after consultation with appropriate Federal 
and Slatd agencies and other interested persons, shall issue to appropriate 
Federal agencies, the States, water pollution control agencies, and agen¬ 
cies designated under section 1288 of this title, within one year after 
October 18, 1972 (and from time to time thereafter) information includ¬ 
ing (1) guidelines for identifying and evaluating the nature and extent 
of nonpoint sources of pollutants, and (2) processes, procedures, and 
methods to control pollution resulting from— 

(A) agricultural and silvicultural activities, including runoff from 
fields and crop and forest lands; 

(B) mining activities, including runoff and siitation from new, 
currently operating, and abandoned surface and underground mines; 
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(C) nil construction activity. Including runoff from the facilities 
resulting from such construction; 

(D) the disposal of pollutants In wells or In subsurface excava¬ 
tions; 

(E) aalt water intrusion resulting from reductions of fresh water 
flow from any cause including extraction of ground water. Irriga¬ 
tion. obstruction, and diversion; and 

V (F) changes In the movement, flow, or circulation of any naviga- 
ble waters or ground waters. Including changes caused by the con- 
\ \atruction of dams, levees, channels, causeways, or flow diversion 
\faclUties. 

Sucm.information and revisions thereof shall be published Its the Federal 
negislfkand otherwise made available to the public. 



Guideline* tor prefueatatent of solloInO 

(f) (l)\Plpr the purpose of assisting Slates in carrying out programs 
under 6ecti5wu342 of this title, the Administrator shall publish, within 
one hundredN|»d twenty days after October 18. 1372, and review at leas' 
annually thereover and. If appropriate, revise guidelines for pretreat- 
ment of polluttuuk which he determines are not susceptible to treatment 
by publicly owned'Mreatment works. Guidelines under this subsection 
■hall be eslablluhedvCo control and prevent the discharge i-nto the naviga¬ 
ble waters, the contWtmus zone, or the ocean (either dir«i;lly or through 
publicly owned treatmeM works) of any pollutant which interferes with, 
passes through, or othMykse is incompatible with euch woi2ts. 


jidellnes under til's subsection 


(2) When publishing\ 

trator shall designate thS^afegory or categories of treatment works to 
which the guidelines shall ffoply. 

Tnl \ r'ey-eilurt culdeltnei 

(g) The Administrator shalWithin one hundred and ei hty days from 
October 18, 1972, promulgate gbjoellnes establishing test >roced'ires for 
the analysis of pollutants that sVa\l include the factors ' hlch must be 
provide! in any certification pursuant to section 1341 of tt is title or per¬ 
mit application pursuant to section 134\of this title. 


the Adminls- 


Guldellnra for monltorluir. rfpnVilns, oifOKrntat] 
faadlDK, |»frtoBitel, and umnpowfr 

(h) The Administrator shall (1) withln\b-.ty days sftc|- October 18, 
197S, promulgate guidelines for the purpo9e\pf establishing unlfcrw ap- 
plicaiion forms and other minimum requirements for the fcqulsltlon of 
Information from owners and operators of pointNsources of discharge sub- 


rjvd (2) with- 
establishing 
i jagram under 


tetmake infor- 


jde, as a 
(e»’out two 
tly or Indi¬ 


rect to any State program under sectlou 1342 of Viis title. 

In sixty days from October 18. 1972, promulgate Vuidelinel 
the minimum procedural and other elements of anyNgtate p;j 
section 1342 of this title which shall Include; 

(A) monitoring requirements; 

(B) reporting requirements (including procedur 
malion available to the public); 

(C) enforcement provisions; and 

(D) funding, personnel qualifications, and manpower require¬ 
ments (Including a requirement that no board or bodj\which ap¬ 
proves permit applications or portions thereof shall ir£; 
member, any person who receives, or has during the n 
years received." e. significant portion of his income direif 
rectly from permit holders or applicants for a permit.) 

■UJtmlles nail enhancement of publicly owned froth water jakea \ 

(I) The Administrator shall, within 270 days after OctobeV IS. I$f2 

(and from time to time thereafter). Issue such Information o\ mcihod\ 
procedures, and processes as may be appropriate to restore ana enharceV 
the quality of tho Nation's publicly owned fresh water lakes. \ v 

A g it«menta arfth Wmvtarlea of Aarlralturf, Am*y f and Interior ti pmldc 
nuimum utlllratfoii of profrrr ro* to achieve and malntnln * ole | quality i 
transfer of fund % I authorisation of «rpro|irl«iloui 

(J) (1) The Administrator shall, within fix months from October 18, 
197*. enter Into agreements with the Secretary of Agriculture, ih» Secre¬ 
tary of the Army, and tho Secretary of the Interior tc provide Bor tho 
maximum utilization of the appropriate programs authorized undif’ other 
Federal law to be carried out by such Secretaries foi the purpose ot 
achieving and maintaining water quality through appropriate Imifcmen- 
tatlon of plans approved under section 1288 of this title. 
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(2) The Administrator, pursuant to any agreement under paragraph 
(1) of this subsection is authorized to transfer to the Secretary of Agri¬ 
culture. the Secretary of the Army, or the Secretary of the Interior aov 
funds appropriated under paragraph (3) of this subsection to supplement 
any funds otherwise appropriated to carry out appropriate programs au- 
tnorized to be carried out by such Secretaries. 

cr.d.ns June Jo. ion. , od , h . end ji« -o ' 

Jsr.rii tKif- 5 »• “ *«e J r^.M. s i , „ I . ^ 


§ 1316. National standards of pe-rforroanco— Definitions 

(a) For purposes of this section: 

(1) The term "standard of performance" means a standard fo” the 
control of the discharge of pollutants which reflects the greatest degree 
of effluent reduction which the Administrator determiner to be achiev¬ 
able through application of the best available demonstrated control tech¬ 
nology. processes, opening methods, or other alternatives, including, 
where practicable, a standard permitting no discharge ef pollutants. 

(2) The term "new source” means any source, the construction of 
which is commenced after the publication of proposed regulations pre¬ 
scribing a standard of performance under this section which will be ap¬ 
plicable to such source, if such standard Is thereafter promulgated In 
accordance with this section. 

(3) The term "source" means any building, structure, facility, or In¬ 
stallation from which there is or may be the discharge of pollutants. 

(4) The term "owner or operator” means any person who owns, leases, 
operates, control', or supervises a source. 

(5) The term "construction" means any placement, assembly, or In¬ 
stallation of facilities or equipment (including contractual obligations to 
purchase such facilities or equipment) at the premises where such equip¬ 
ment will be used, including preparation work at such premises. 

Categories ef aeaereai Federal atandarda of perfortaanee for new aourrea 

(b) (1) (A) The Administrator shall, within ninety days after Octo¬ 
ber 18. 1972, publish (and from time to time thereafter shall revise) a 
list of categories of sources, which shall, at the minimum, include: 

pulp and paper mills; 

paperboard, builders paper and board mills; 
meat product and rendering processing; 
dairy product processiog; 
grain mills; 

canned and preserved fruits and vegetables processing; 

canned and preserved seafood processing; 

sugar processing; 

textile mills; 

cement manufacturing; 

feed lots; 

electroplating: 

organic chemicals manufacturing; 

Inorganic chemicals manufacturing; 
plastic and synthetic materials manufacturing; 
soap and detergent manufacturing; 
fertilizer manufacturing; 
petroleum refining; 

Iron and steel manufacturing; 
nonferrous metals manufacturing; 
phosphate manufacturing; 
steam electric powerplants; 
ferroalloy manufacturing; 
leather tanning and finis!.lag; 
glass and asbestos manufacturing; 
rubber processing; and 
timber products processiog. 





I B) A3 soon ns practicable. but In no case more than one year, after 
a category of sources Is included In a list under subparagraph (A) of t» is 
paragraph, the Administrator shall propose and publish regulations estab¬ 
lishing Federal standards of performance for new sources within such 
cntegory. The Administrator shall afford interested persona an oppor¬ 
tunity for written comment on such proposed regulations. After consid¬ 
ering such comments, he shall promulgate, within one hundred and tw»i- 
ty days after publication of such proposed regulations, such standard) 1 
with such adjustments as he deems appropriate. The Administrator 
shall, from time to time, as technology and alternatives change, revise 
such standards following the procedure required by this subsection for 
promulgation of such standards. Standards of performance, or revisions 
thereof, shall become effective upon promulgation. In establishing or 
revising Federal standards of performance for new sources under this 
section, the Administrator shall take into consideration the cost of achiev¬ 
ing such effluent reduction, and any non-water quality environmental 
Impact and energy requirements. 

(2) The Administrator may distinguish among classes, types, and sires 
within categories of new sources for the purpose of establishing such 
standards and shall consider the type of process employed (Including 
whether batch or continuous). 

(3) The provisions of this section shall apply to any new source owned 
or operated by the United States. 

State enforcement of itinilanli of performance 

(c) Each State may develop end submit to the Administrator a pro¬ 

cedure under State law for applying and enforcing standards of perform¬ 
ance for new sources located In such State. If the Administrator finds 
that the procedure and the law of any State require the application and 
enforcement of standards of performance to at least the same extent as 
required by this section, such State is authorised to apply and enforce 
such standards of performance (except with respect to new sources owned 
or operated by the United States). 1 . 

Protection from more stringent etamlord* 

(d) " Notwithstanding any other provision of this chapter, any point 
source the construction cf which is commenced aiter October 18. 1972. 
and which is so constructed as to meet all applicable standards of per- 
formar ce shall not be subject to any more stringent standard of perform¬ 
ance during a ten-year period beginning on the date of completion of 
such construction or during the period of depreciation or amortization 
Of such facility for the purposes of section 167 or 169 (or both) of Title 
26. whichever period ends first. 


Illegality of operation of new source* In violation of 
applicable Mandard* of performance 

(e) After the effective date of standards of performance promulgated 
under this section. It shall he unlawful for any owner or operator of acy 
new source to operate such source in violation of any standard of per¬ 
formance applicable to such source. 

June 30, 1948. c. 758. Title III, f 306. as added Oct. 18. 1972. Pub.L. 
92-600, ) 2. 86 Stat. 854. 


g 1317. Toxic and pretreatment effluent st.mdards; establishment; 
revision; illegality of source operation in violation of standards 

(a) (1) The Administrator shall, within ninety days after October 18. 
1972. publish (and from time to time thereafter revise) a list which in¬ 
cludes any toxic pollutant or combination of such pollutants tor which an 
•tfluenl standard (whicn may Include a prohibition of the discharge of 
such pollutants or combination of such pollutants) will be established un¬ 
der this section. The Administrator In publishing such list shall take Into 
account ‘l.e toxicity of the pollutant, its p- rristcnce. degradability, the 
usual or potential presence of the effected organisms in any waters, the 
Importance of the affected organisms and t'nc nature and extent of the 
effect of the toxic pollutant on sucli organisms. 
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(2) Within one hundred and eighty diva after the date of pubiica'lon 
of any list, or revision thereof, containing toxic pollutants or conilm.a- 
tlon of pollutants under paragraph (1) of this subsection. the Adminis- 
trator. In accordance with section 5S3 of Title 5, shall publish a propo-ed 
effluent standard (or a prohibition) for such pollutant or combination ei 
pollutants which shall take into account the toxicity of the pollutant, its 
persistence, degradability, the usual or potential presence of the affected 
organisms In any waters, the importance of the affected organisms and 
the nature and extent of the effect of the toxic pollutant on such organ* 
isms, and he shell publish a notice for a public hearing on such proposed 
standard to be held within thirty days. As soon as possible after such 
hearing, but not later than six months after publication of the propo.'c-d 
efflueut standard (or prohibition), unless the Administrator finds, on the 
record, that a modification Of such proposed standard (or prohibition) 
Is justified based upon a preponderance of evidence adduced at such 
hearings, such standard (or prohibition) shall be prom-lcsted. 

(3) If after a public hearing the Administrator finds that a modifies* 
tlon of such proposed standard (or prohibition) Is justified, a revised 
effluent standard (or prohibition) for such pollutant or combination of 
pollutants shall be promulgated immediately. Such standard (or pro¬ 
hibition) shall be reviewed and. if appropriate, revised at least e’erjr 
three years. 

H) Any effluent standard promulgated under this section shall be 
at that levrl which the Administrator determines provides an ample 
margin of safety. 

(5) When proposing or promulgating any effluent standard (or p:in¬ 
hibition ) under this section, the Administrator shall designate the cate¬ 
gory or categories of sources to which the effluent standard (or prohibi¬ 
tion) shall apply. Any disposal of dredged material may be Includ'd in ’ 
such a category of sources after consultation with the Secretary of t.'.e 
Army. 

(6) Any effluent standard (or prohibition) established pursuant to 
this section shall take effect on such date or dates as specified in the 
order promulgating such standard, but in no cate more than one year 
from the date of such promulgation. 

(7) Prior to publishing any regulations pursuant to this section the 
Administrator shall, to the maximum extent practicable within the time 
provided, consult with appropriate advisory committees. Plates, inde¬ 
pendent experts, and Federal departments and agencies. 

(b) (1) The Administrator shall, within one hundred and eighty days 
after October 18. 1972, and from time to time thereafter, publish pro¬ 
posed regulations establishing pretreatment standards for irtrodui-iioa 
of pollutants into treatment works (as defined in section 1292 of this 
title) which are publicly owned for those pollutants which are determined 
not to be susceptible to treatment by such treatment works or which 
would Interfere with the operation of such treatment werks. Xof ’at^r 
than ninety days after such publication, and after opportunity for ; u.*‘.'c 
hearing, the Administrator shall promulgate . - uch pretrea?m«;it standards. 
Pretreatment standards under this subsection shall specify a time lor 
compliance not to exceed three years from the date of promulgation and 
shall be established to present the discharge of any pollutant through 
treatment works (as defined in section 1292 of this title) which are 
publicly owned, which pollutant Interferes with, passes through, or 
otherwise is Incompatible with such works. 

(2) The Administrator shall, from time to time, as control technology, 
processes, operating methods, or other alternatives change, revise such 
stanu .rda following the procedure established by this subsection .'or 
promulgation of such standards. 

(3) When proposing or promulgating any pretreatment standard under 
this section, the Administrator shall designate the category or categories 
of sources tn w hich such standard shall apply. 

(4) Nothing In this subsection shall aiTcct any pretreatment require¬ 
ment established by any State or local law not In conflict with any p*e- 
treatnient standard established under this subsection. 
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(«) In order to insure that any source introducing pollutants into a 
publicly owned treatment works, which source would be a new source 
subject to section 131b of this title if It were to discharge pollutants, will 
not cause a violation of the effluent limitations established for any such 
treatment works, the Administrator shall promulgate pretreatment stand¬ 
ards for the category of such sources simultaneously with the promul¬ 
gation of standards of performance under section 1315 of this title for 
the equivalent category of new sources. Such pretreatment standards 
shall prevent the discharge of any pollutant Into such treatment works, 
which pollutant may interfere with, pass through, or otherwise be In¬ 
compatible with such works. 

(d) After the effective date of any effluent standard or prohibition or 
pretreatment standard promulgated under this section, it shall be un¬ 
lawful for any owner or operator of any source to operate any source in 
violation of any such effluent standard or prohibition or pretreatment 
standard. 

June 30. 1348. c. 758. Title III. $ 307, as added Oct. 18. 1972. Pub.L. 
92-500. | 2. 86 Stat. 856. 

8 1310. Enforcement—State enforcement; compliance order* 

(a) (1) Whenever, on the basis of any information available to him, 
the Administrator finds that any person is in violation of any condition 
or limitation which implements section 1311. 1312, 1316. 1317, or 1318 
of this title in a permit issued by a State under an approved permit pro¬ 
gram under section 1342 of this title, he shall proceed under his authority 
in paragraph (a) dtTThis subsection or lie shall notify me person I;. alleged 
violation and such State of such finding. If.beyond the thirtieth day after 
the Administrator's notification the State lias not commenced appropriate 
••nforccment action, the Administrator shall issue an order requiring such 
person to comply with such condition or limitation or shall bring a civil 
action In accordance with subsection (b) of this section. 

(2) Whenever, on the basis of Inlormation available to him, the Ad¬ 
ministrator finds that violations of permit conditions or limitations as 
set forth In paragraph (11 of this subsection are so widespread that such 
violations appear to result front a failure of the State to enforce such 
permit conditions or limitations effectively, he shall so notify the State. 
If the Administrator linds such failure extends beyond the thirtieth day 
after such notice, lie shall give public notice oi such finding. During the 
period beginning with such public notice and ending when such State 
satisfies the Administrator that it will enforce such conditions and limita¬ 
tions (hereafter referred to in this section as the period of “federally as¬ 
sumed enforcement"). the Administrator shall enforce any permit condi¬ 
tion or limitation with respect to any person*— 

(A) by Issuing an order to comply with such condition or 
limitation, or 

(B) by bringing a civil action under subsection (b> of this section. 

(8) Whenever on the basis of any information available to him the 

Administrator finds that any person is In violation of section 1311. 1312. 
1316, 1317, or 1318 of this title, or is In violation of any permit con¬ 
dition or limitation implementing any of such sections in a permit issued 
under section 1342 of this title by him or by a State, he shall issue an 
order requiring such person to comply with such section or requirement, 
or he shall bring a civil action in accordance with subsection (b) of this 
section. 

(4) A copy of any order issued under this subsection shall be cent 
immediately by the Adm nistrator to the State in whieh the violation 
occurs and other g'fectej States. Any order issued under this subsection 
shall be by personal service and shall state with reasonable specificity 
the nature of the violation, specify a time for compliance, not to exceed 
thirty days, which the Administrator determines is reasonable, taking 
Into account the seriousness of the violation and any good faith efforts 
tp comply with applicable requirements. In any case In which an order 
under this subsection (or nolice to a violator under paragraph (1) of 
this subsection) Is Issued to a corporation, a copy of such ordet (or 
notice) shall be served on any appropriate corporate officers. An order 
Issued under this subsection relating to a violation of section 1318 of this 
title shall not take effect until the person to whom It is issued has had 
an opportunity to confer with the Administrator concerning the alleged 
violation. 
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Civil active* 

(b) The Administrator is authorized to commence a civil action for ap¬ 
propriate relief, including a permanent or temporary injunction, for any 
violation for which he is authorized to issue a compliance order under 
subsection (a) of this section. Any action under this subsection may be 
brought in the district court of the United States for the district in which 
the defendant is located or resides or is doing business, and such court 
shall have jurisdiction to restrain such violation and to require compli¬ 
ance. Notice of the commencement ol such action shall be given immedi¬ 
ately to the appropriate State. 

Crtalaal penalties 

(c) Jl) Any person who willfully or negligently violates section 1311. 
1312. 1116, 1317, or 1318 of this title, or any permit condition or limita¬ 
tion implementing any of such sections in a permit i««ued unde' section 
1342 of tMs title by the Administrator or by a State, shall be punished by 
a fine of uot less than 12.300 nor more thpn $25,000 per day of violation, 
or by imprisonment for not more than one year, or by both. If the con¬ 
viction is for a violation committed after a first conviction of such person 
under this paragraph, punishment shall be by a fine of not more than 
$50,000 per day-of violation, or by imprisonment for not more than two 
years, or by both. 

(2) Any person who knowingly makes any false statement, representa¬ 
tion, or certification in any application, record, report, plan, or other 
document filed or required to be maintained under this chapter or who • 
falsifies, tampers with, or knowingly renders Inaccurate any monitoring 
device or method required to be maintained under this chapter, shall upon 
conviction, be purished by a fine of not more than $10,000. or by im¬ 
prisonment for not more than six months, or by both. 

(3) For the purposes of this subsection, the term "person" shall mean, 
in addition to the definition contained in section 1362(5) of this title, 
any responsible corporate officer. 

Civil penalties 

<d) Any person whe violates section 1311. 1312. 1316, 1317, or 1318 
of this title, or any permit condition or limitation implementing any of 
such sections In a permit issued under section 1342 of this title by the 
Administrator, or by a State, and any person who violates any order issued 
by the Administrator under subsection (a) of this section, shall be subject 
to a civil penalty not to exceed $10,000 per day of such violation. 

State liability for Jodymrntt and rapcaara 

(e) Whenever a municipality is a party to a civil action brought by the 
United States under this section, the State in which such municipality is 
located shall be Joined as a party. Such State shall be liable for payment 
of any judgment, or any expenses incurred as a rtault of complying with 
any judgment, entered against the municipality in such action to the ex¬ 
tent that the laws of that State prevent the municipality from raising 
revenues needed to comply with such Judgment. 

June 30. 1948. c. 758, Title III, f 309, as added Oct. 18, 1972, Pub.L. 
92-500. f 2. 86 Stat.,.859. 

8 1303. Citizen snlts—Authorization; jurisdiction 

(a) Except os provided in subsection (b) of this section, any citizen may 
commeuco a civil action on his own behalf— 

(1) against any person (Including (i) ths United States, and (H) 
cny other governmental Instrumentality or agency to the extent 
permitted by the eleventh amendment to the Cocstituiian) who is 
alleged to be in violation of (A) an effluent standard or l'mltatlon 
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under this chapter or (B) an order Issued by the Administrator or a 
State with respect to such a standard cr limitation, or 

(2) against the Administrator where there Is alleged a failure of 
the Administrator to perform any act or duty under this chapter which 
Is not discretionary with the Administrator. 

The district courts shall have jurisdiction, without regard to the amount In 
controversy or the citizenship of the parties, to enforce such an effluent 
standard or limitation, or such an order, or to order the Administrator to 
perform such act or duty, as the case may be. and to apply any appropriate 
civil penalties under section 1319(d) of this title. 

Notice 

(b) No action may be commenced— 

(1) under subsection (a) (1) of this section— 

(A) prior to sixty days after the plaintiff has given notice 
of the alleged violation (1) to the Administrator, (it) to the 
State in which the alleged violation occurs, and (ill) to any 
alleged violator of the standard, limitation, or order, or 

(B) if the Administrator or State has commenced and is 
diligently prosecuting a civil or criminal action in a court of 
the United States, or a State to require compliance with the 
atandard. limitation, or order, but in any. such action in a court 
of the United States any citizen may intervene as a matter of 
right. 

( 2 ) under subsection (a) (2) of this section prior to sixty days 
after the plaintiff has given notice of such action to the Adminlstra- 
tor. 

except that such action may be brought immediately after such notifica¬ 
tion In the case of an action under this section respecting a violation of 
sections 1316 and 1317(a) of this title. Notice under this subsection 
shall be given in such manner a d the Administrator shall prescribe by 
regulation. 

Yeauei Intervention by Administrator 

(e) (1) Any action respecting a violation by a discharge source of 
an effluent standard or limitation or an order respecting zuch standard 
or limitation may be brought under this section only in the Judicial district 
in which such source is located. 

(2) In such action under this section, the Administrator, if not a party, 
may intervene as a matter of right. 


(d) The court. In issuing any final order in any action brought pur¬ 
suant to this section, may award costs of litigation (including reasonable 
attorney and expert witness fees) to any party, whenever the court de¬ 
termines such award is appropriate. The court may. If a temporary re¬ 
straining order or preliminary injunction is sought, require the riling 
of a bond or equivalent security In accordance with the Federal Rules of 
Civil Procedure. 

Stataterr or noan law rights not restricted 

(o) Nothing in this section shall restrict any right which any person 
(or class of persons) may have under any statute or common law to seek 
enforcement of any effluent standard or limitation or to seek any other 
relief (including relief against th.-s Administrator or a State agency). 

EfMacnt ilMltri or llmltatloa 

It) For purposes of this section, the term “effluent standard or limi¬ 
tation under this chapter" means (1) effective July 1, 1973, an uolaw- 
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ful act under subsection (a) of section 1311 oi this title: (2) an effluent 
limitation or other limitation under section 131! or 1312 of this title; 
(3) standard of performance under section 131d of this Mile; ft) prohibi¬ 
tion, effluent standard or pr» treatment standards under rectlou 1317 of 
this title; (5) ccitIUcation under section 1341 of this title; or (6> a per¬ 
mit or condition thereof issued under sectioo 1342 of this title, which Is 
In effect under this chapter (including a requirement applicable by reason 
of section 1323 of this tin .*). 



Clllsea 

(*) ^ or purposes of this section the term “citizen" means a person 
or persons having an Interest which Is or may be adversely affected. 

Cl%ll action fcy Stair Uotrmor* 

(h) A Governor of a State may commence a civil action under subsec¬ 
tion (a) of this section, without regard to the limitations of subsection (b) 
of this section, against tlie Administrator where there is alleged a failure 
of the Administrator to enforce an effluent standard or limitation under 
this chapter the violation of which is occurring Id another State and Is 
causing an adverse effect on the public health or welfare in his State, or 
Is causing a violation of any water quality requirement in his State. 

June 30, 19t3, c. 758, Title V, } 505. as added Oct. 18. 1972 Pub L. 92- 
500, | 2. 85 Stat. 888. 

6 1809. Administrative procedure and Judicial review 

(a) (1) For purposes of obtaining information under section 1315 of 
this title, or carrying out section 1367(e) of this title, tlie Administrator 
may Issue subpenas for the attendance and testimony of witnesses and 
the production of relevant papers, books, and documents, and he may ad¬ 
minister oaths. Except for effluent data, upon a showing satisfactory to 
the Administrator that such papers, books, documents, or Information or 
particular part thereof, if made public, would divulge trade secrets or 
secret processes, the Administrator shall consider such record, report, or 
Information or particular portion thereof confidential i/j accordance with 
the purposes of section 1905 of Title 78. except that such paper, book, doc¬ 
ument, or Information may be disclosed to other officers, employees, or au¬ 
thorized representatives of the United States concerned with carrying out 
this chapter, or when relevant In any proceeding under this chapter. Wit¬ 
nesses summoned shall be paid the same fees and mileage that are paid 
wit Desses in the courts of the United States. In case of contumacy or re¬ 
fusal to obey a subpena served upon any person under this subsection, the 
dfst.Ict court of the United States for any district In which such person Is 
found or resides or transacts business, upon application by the United 
States and after notice to euch person, shall have Jurisdiction to issue an 
order requiring such person to appear and give testimony before the Ad¬ 
ministrator, to appear and produce papers, books, and documents before 
the Administrator, or both, and any failure to obey euch order of the 
“ourt may be punished by euch court as a contempt thereof. 

(2) The district courts of the United States are authorized, upon ap¬ 
plication by the Administrator, to Issue subpenas for attendance and testi¬ 
mony of witnesses and the production of relevant papers, books, and docu¬ 
ments. for purposes of obtaining information under sections 1314( b) v.r.d 
(c) of this title. Any papers, books, documents, or other Infcnar.tlm or 
part thereof, obtained by reason of such a suhpena shall be subject to the 
same requirements as are provided in paragraph (1) of ihl-- subsection. 

(b) (1) Review of tie Administrator’s action (A) in promulgating 
any standard of performance under section 1518 of this title. (B) lu mak¬ 
ing any determination pursuant to -ectlor. 1316(b) (1) (C) of this title, 
' c > 1° promulgating ary effluent standard, prohibition, or pretreatrui-Rt 
standard under section 1317 of this title. (I>) In makiug any determination 
aa to a State permit program submitted under section 1342(b) of this title 
(E) In approving or promulgating any efduent limitation or oih.-r lo¬ 
tion under section 1311, 1312. or 1316 of this tide, and (F) In ls,n! g or 
denying any permit under section 2 J42 of this title, nay be had Iv ; ny 
Interested person In the Circuit Court of Appeals of the Utited States for 
the Federal Judicial district in which such person resides or transacts such 
business upon application by such person. Any such application shall be 
made within ninety days from the dato of-such d .-termination. approval, 
promulgation. Issuance or denial, or aftar such date only If such application 
Is based solely on grounds which arose after such ninetieth day. 
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(2) Action of the Administrator with respect to which review could 
have been obtained under paragraph (1) of this subsection shall no*, be 
subject to judicial review in any civil or criminal proceeding for eniorce- 
ment. 

(c) In any judicial proceeding brought under subjection (b) of this 
•action in which review is sought of a determination under this chapter 
required to be made on the record after notice and opportunity for hear¬ 
ing, if any party applies to the court for leave to adduce additional evi¬ 
dence, and shows to the satisfaction of the court that such additional evi¬ 
dence is material and that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the Administrator, the court 
may order such additional evidence (and evidence in rebuttal thereof) to 
be taken before the Administrator, in such reaoner and upon such terms 
pnd conditions as the court may deem proper. The Administrator may 
modify his findings as to the facts, or make new findings, by reason of the 
additional evidence so taken and he shall file such modified or new find¬ 
ings. and his recommendation, if any, for the modification or setting aside 
Of his original determination, with the return of such additional evidence. 
June 30. 1948, c. 758, Title V, $ 509, as added Oct. IS, 1972, Pub.L. 92- 
800, J 2, 86 Stat. 891, and amended Dec. 23, 1973, Pub.L. 93-207, 3 1(6), 
IT Stat. 906. 
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The effluent guidelines and standards for the 
Phosphate Manufacturing Point Source Category are as follows 
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Title 40—Protection of the Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER N--EFFLUENT GUIDELINES AND 
STANDARDS 

PART 422—PHOSPHATE MANUFACTUR¬ 
ING POINT SOURCE CATEGORY 

Effluent Limitation Guidelines 

On September 7, 1973 notice was pub¬ 
lished In the Federal Register (38 FIT 
24470>, that the Environmental Protec¬ 
tion Agency (EPA or Agency) was pro¬ 
posing effluent limitations guidelines for 
existing sources and standards of per¬ 
formance and pretreatment standards 
for new sources within the phosphorus 
producing, phosphorous consuming and 
phosphate subcategories of the phos¬ 
phate manufacturing category of point 
sources. The purpose of tins notice is to 
establish final effluent limiixt'.ons 
guidelines for existing sources and stand¬ 
ards of performance and pretreatment 
standards for new sources in the phos¬ 
phate manufacturing category of point 
sources, by amending 40 CFR Chapter I. 
Subchapter N. to add a new Part 422. 
This final rulemaking is promulgated 
pursuant to sections 301.304 ibi and <c>, 
306 (b> and <c> and 307<c) of the Fed¬ 
eral Water-Pollution Control Act. as 
amended, (the Act); 33 U.S.C. 1251,1311, 
1314 (b) and (C). 1316 (b) and (c) and 
1317(c) 80 Stat. 815 ct seq.: Pub. L. 92- 
500. Regulations regrading cooling water 
Intake structures for all categories of 
point sources under sectlofi 316 (L> > of the 
Act will be promulgated in 40 CFR Part 
402. 

In addition, the EPA is simultaneously 
proposing a separate provision which ap¬ 
pears in the proposed rules section of the 
Federal Register, stating the applica¬ 
tion of the limitations and standards set 
forth below to users of publicly owned 
treatment works which are subject to 
pretreatment standards under section 
307«b> of the Act. The basis of that pro¬ 
posed regulation is set forth In the asso¬ 
ciated notice of proposed rulemaking. 

The legal basis, methodology and fac¬ 
tual conclusions which support promul¬ 
gation of this regulation were set forth 
in substantial detail in the notice of pub¬ 
lic review procedures published August 6, 
1973 (38 KR 21202) and in the notice of 
proposed rulemaking for the phosphate 
manufacturing category. In addition, the 
regulations as proposed were supported 
by two other documents: <1> The docu¬ 
ment entitled "Development Document 
for Proposed Effluent Limitations Guide¬ 
lines and New Source ru-formance 
Standards for the PHOSPHOROUS 
DERIVED CHEMICALS Sc-mcnt of the 
rhe«r>h.\te Manufacturing Point Source 
Category" (August 1973? and (2) the 
document entitled "Economic Analysis 
of Proposed Effluent Guidelines, The In¬ 
dustrial Phosphate Industry" (August 
1973). Both of these documents were 
made available to the public and cir¬ 
culated to interested persons at approx¬ 
imately the tune of publication of the 
notice of projHiscd rulemaking. 

Interested persons were invited to 


participate in the rulemaking by sub¬ 
mitting written comments within 30 days 
from the date of publication. Prior public 
participation in the form of soiiciicd 
comments and responses from the States. 
Federal agencies, and other interested 
parties were described in the preamble 
to the p'roposed regulation. The EPA has 
considered carefully all of the comments 
received and a discussion of these com¬ 
ments With the Agency's rcsjxmse there¬ 
to follows. 

The regulation as promulgated con¬ 
tains some significant departures from 
the proposed regulation. The following 
discussion outline. 1 ; the reasons why these 
changes were made and why other sug¬ 
gested changes were not made. 

< a > Summary of comments. 

The following responded to ti e request 
for written comments contained in the 
preamble to the proposed regulation: 
Mobil Oil Corporation: FMC Corpora¬ 
tion: Manufacturing Chemists Associa¬ 
tion; Stauffer Chemical Company; 
Hooker Industrial Chemicals; University 
of Florida. Institute of Food and Agri¬ 
cultural Sciences; Pasaic Valley Sewer¬ 
age Commissioners; County Sanitation 
District of Los Antcics County: U.S. De¬ 
partment of Commerce; and Monsanto 
Industrial Chemicals Company. Each of 
the comments received r«e> carefully re¬ 
newed and analyzed. The following is a 
summary of the significant comments 
and the Agency’s vesfionse to those 
comments. 

(1 > It was stated hy several cotn- 
menters that a no dis arge guideline 
legally could not be applied until 1985. 

EPA has determined that in the case 
of certain ttibcategories of the phosphate 
manufacturing catcgoi-y. either the best, 
practicable control technology currently 
available or liie best available technology 
economically achievable is the total re¬ 
circulation of process waste water. In 
section 10l<ai(2> of the Act. Congress 
established as a national goal the dimi¬ 
nution of the discharge of pollutants into 
navigable waters by 1935. However. Con¬ 
gress also set. requirements for tech¬ 
nology based standards in sections 301, 
304< b > and 306 which require the maxi¬ 
mum degree of reduction of pollutant 
discharges prior to 1935. which is con¬ 
sistent with the technical and economic 
factors to be taken into account under 
sections 304<b> and 306 of the Act (no¬ 
tably. standards are to be s»t f or 1977 and 
1983 compliance, but no regulations are 
to be promulgated for 1985'. The Agency 
will require the diluent reduction attain¬ 
able by the best practicable control tech¬ 
nology when establishing regulations 
under sccrion 304(b) of the Act whether 
that rcduct.on is to some degree of per¬ 
mitted discharge or dbw n to no discharge. 

<2) It was commented that best prac¬ 
ticable control technology currently 
available should be based on a large num¬ 
ber of plants If not the entire Industry. 

The Agency defines best practicable 
ecntrol technology currently available to 
be the average of the best existing per¬ 
formance by plants of various sizes, ages 
and unit processes within each industrial 


V 

cntegoiy or subcatceory. This average Is 
not based upon a broad range of plants 
within an industrial category or rub- 
category. out is based upon performance 
levels achieved by exemplary plants. In 
those industrial categories where present 
control and treatment practices are uni¬ 
formly inadequate, a higher level of con¬ 
trol than nnv currently in place may be 
required if the technology to achieve such 
higher level can be practicably applied 
by July 1. 1977. Thus best practicable 
controi technology currently available 
may be based on a few. one or no ex¬ 
emplary plants within that industrial 
category. 

«3 > Several commenters pointed out 
that runoff cannot be kept out of treat¬ 
ment lMinds in some terrain and that a 
state of no discharge cannot be met dur¬ 
ing periods of heavy rainiall. 

Treatment ponds can be built or modi¬ 
fied to minimize, if not eliminate, intru¬ 
sion of storm runoff originating outside 
of the pond retaining walls. Such ponds 
can also have sufficient free board as to 
retain rainfall. Those subcategories 
which employ treatment ponds are water 
consuming processes which can utilize 
the captured rainfall. Hence, there 
should be no need to discharge pond 
water. > 

(4) It was mentioned that the recycle 
of process waste water for food grade 
calcium phosphates would cause the Food 
and Drug Administration (FDA) speci¬ 
fications for process water to be violated. 

Water is used in the manufacture of 
ffod grade calcium phosphates for rea¬ 
sons of transport or homogeneity, but 
not for purification. Hence the waste 
water contains the product, but nothing 
harmful to the product, which is what 
the FDA cpr 'ifications are designed to 
protect. 

The problem of segregation of waste 
waters, water balances, and storm 
water runoff, however, are sufficiently 
great that the industry will not be hble 
to nchievc total recycle by 1977 and yet 
meet FDA specifications. A discharge 
will therefore be allowed after suitable 
treatment as demonstrated in the De¬ 
velopment Document. 

(5» It was suggested that a limitation 
for dissolved solids be dropped for best 
practicable control technology currently 
available, since in the concentration 
range of the constituents involved, tech¬ 
nology to achieve the proposed degree of 
control docs not exist. 

The limitation proposed was based on 
the raw waste load and was not intended 
to force treatment of dissolved solids. 
The limitation was intended to prohibit 
additional dissolved solids from being 
discharged However, due to variability 
in the process this limitation may re¬ 
quire such treatment. Therefore, the 
limitation on dissolved solids is replaced 
by limits on s|>ccific dissolved constitu¬ 
ents that are considered to be the prin¬ 
cipal pollutants or characteristics to be 
controlled. 

(6) It was suggested that the limits 
proposed by the Effluent Standards and 
Water Quality Information Advisory 
Committee (ESWQIAC) for the plios- 
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! phoms production subcnlegory be used. 

; The ESWQIAC linnUs include two 
j additional phosphorus plants .os cx- 
) cmplary. EPA has since accepted these 
plants os exhibiting best practicable 
control technology and has allowed a 
discharge based upon the data in the 
Development Document for the treat¬ 
ment capabilities of these plants. There¬ 
fore. although the Agency does not agree 
with the underlving rationale for estab¬ 
lishing the ESWQIAC limits, the data 
In the Development Document does sup¬ 
port the specific limits proposed by 
ESWQIAC. 

(7) It was requested that discharges 
to publicly owned treatment works be 
allowed. 

Pretreatment and discharge of waste 
waters to publicly owned treatment 
works from existing sources in the phos¬ 
phate category arc covered in the pre¬ 
treatment guidelines that arc proposed 
at the time this limitation is promul¬ 
gated. Comments relating to existing 
sources should be directed to that regu¬ 
lation. For new sources (he Agency con¬ 
siders the process waste water constitu¬ 
ents from the phosphorus prediction 
and phosphorus- consuming subcate¬ 
gories to be incompatible with publicly 
! owned treatment works, and that the 
treatment •cchnolor’v that has been de- 
* scribed In Section VII of the Devclop- 
I • ment Document can achieve r.o di-charge 
! of process waste water pollutants to 
I either navigable waters or to publicly 
I owned treatment works. 

The principal process waste water pol¬ 
lutant for the pnosphate subcatccory is 
phosphate, which cannol be adequately 
treated by primary or secondary treat¬ 
ment works. Phosphate, however, is con¬ 
sidered to be compatible ■ ith rubllely 
owned treatment works designed, con- 
' structcd and operated to achieve optimal 
I removal of dissolved phosphate, and a 
i discharge to such treatment works will 
; be allowed. 

<8> Several commentcrs considered 
i the capital costs of the model treatment 
systems to be underestimated and that 
the economic impact is understated. 

, The Agency has recalculated, in Sec¬ 
tion VIII of the Development Document, 
the cost information on model treatment 
systems as the result of additional data 
' submitted by industry. The calculated 
changes do not affect the conclusions of 
i the economic analysis, since the percent¬ 
age increase in capital cost is not 
significant. 

(9) It w as stated lhat some plants were 
Incorrectly cited as to whether they were 

' achieving no discharge or not. 

The necessary qualifiers were added to 
1 the descriptions in the Development 
I Document of those plants that were dis- 
I puted. The changes that were made in¬ 
volved treatment of certain portions of 
the process waste Water and do not sub¬ 
stantially affect the overall conclusions 
of the Development Donunent. 

(10) The general comment was made 
that acre discharge cannot be achieved 
for seme products. 

The Accncy has reevaluated the'data 
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and Is allowing a discharge for phos¬ 
phorus and food grade calcium phos¬ 
phates production for the 1977 limita¬ 
tion for the reasons given in comments 
<4> and iG>. The Agency believes the - 
technology exists to substantiate a no 
discharge of process waste water liroita- 
tions for the remaining manuf.icti ring 
processes. 

<11> A range of values was recom¬ 
mended rather than a single value for 
each parameter. 

The Agency considers that the Jimita • 
tions already represent ranges. takfn?. 
Into account differences in process, age 
size and other factors. Subcatcgonzation 
has been done to take these factors Into 
account with different limitations for 
each rubentegory. Within subcategories. 
executions to th" limitations have been 
made for ccam manufacturing seg¬ 
ments or products, constituting a .wider 
range. Ea~h numerical limit X don repre¬ 
sents a maximum average of daily vtdues 
over a given period of timg Thi« in 'ffect 
represents a ranee front’zero up to the 
ciaecif.e limitation. A maximum varia¬ 
tion is also given for/each maximum 
average limitation. Tite/Agen>'v considers 
an upper and lower limitation to be 
somewhat meaningless since the actual 
range would be from zero to the upper 
limitation Thus. In effect, the argument 
becomes one of making the EPA limita¬ 
tions less severe, since it has been sug¬ 
gested that the EPA limitations should 
be the lower limits. The EPA limitations 
are achievable and currently available. 

>12 1 One commenter stated that there 
Is no coreelrtion of contractor validation 
data with data or conclusions contained 
in the Development Do-.ument. 

Data calculated from samples collected 
by the contractor were not primarily in¬ 
tended to form the basis of a limitation. 
The validation data was mainly used by 
the contractor to determine if existing 
data, can te correctly used to establish 
limitations. Such a correlation does not 
appear in the Development Document, 
but the raw data may be reviewed at the 
EPA Information Center. Room 227, West 
Tower. Waterside Mall. Washington. 
D.C. Only the data that appears in the 
Development Document was used in 
formulating the effluent limitations. 

(13) It was stated that the evapora¬ 
tion of PCI3 and POCIJ : ocess waste 
waters would require an excessive 
amount of energy. 

The 1933 limitations for th: manufac¬ 
ture of PC13 air* POC1J are no dis¬ 
charge of process waste water pollutants 
which can be accomplished by maximum 
waste water recycle and evaporation of 
the blowdown. The Agency believes that 
sufficient time exists for each plant to be 
examined by the industry in order to 
minimize water usage, maximize solar 
evaporation and thus minimize power 
usage. 

<Mi It was pointed out that percola¬ 
tion can occur from waste water ponds. 

Infiltration of pond water to ground 
water cannot be controlled by this reg¬ 
ulation. Possible problems have been 
pointed out In the preamble to the pro¬ 
posed regulation (38 I-’R 24470) end 
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methods of correction have been sug¬ 
gested. 

1 15> The comment was made that no 
discharge of process waste water pollut¬ 
ants is an impractical limitation because 
the methods of analysis arc not suf¬ 
ficiently sensitive. 

Where no discharge of process waste 
water pollutants is prescribed, model 
treatment systems are described in the 
Dei cl'’ pment Document in which no 
■ ->cess waste waters arc discharged, 
cnee no process waste waters pollutants. 
For the purpose of determining If pre.ccss 
waste water polluiants have contami¬ 
nated other allowable discharges, this 
limitation Is considered to be the detect¬ 
able limit of the appropriate analytical 
method. 

(J6> It was suggested that no dis¬ 
charge of process wa-te water pollutants 
sheuid mean no discharge that would 
degrade the quality of the receiving 
stream. 

The Act is quite specific in stating the 
difference between limitations based on 
treatment technology and limitations 
handled on a rise by case basis in order 
to insure that water quality standards 
are attained. The limitations promul¬ 
gated in this regulation arc technology 
based and independent of water quality 
standards, as is the intent of the Act. 

(17) It was suggested that concen¬ 
trations (mg/1) should te used with in¬ 
stantaneous maximum values instead cf 
production based limitations. 

Production based limitations svcii as 
kg of pollutant per kkg of product Insure 
that dilution is not practiced. Drily 
maximum values are also promulg'tcd. 

• 1C* One commenter stated thrt 
phosphate limitations for the phosphate 
industry are unduly restrictive when 
compared to phosphate limitations for 
publicly owned treatment works. 

The Act establishes separate time 
tables for industrial and municipal 
sources. Limitations for phosphate dis¬ 
charges from publicly owned treatment 
works will be proposed at a later date. 
However, effluent guidelines for indus¬ 
trial sources are to be based on the best 
practicable, best available, and best dem¬ 
onstrated technologies for each separate 
category and separate economic consid¬ 
erations for each category. 

(13) One company agreed with the 
proposed limitation for the manufacture 
ol phosphoric acid, phosphorous trichlo¬ 
ride and phosphorous oxychloride. 

(20) Another company suggested that 
no discharge of process waste water pol¬ 
lutants for the manuiucturc of phos¬ 
phorus. sodium tripoljphosphate .and 
food grade calcium phosphate is the best 
available technology rather tha.i the best 
practicable control technology. 

The Agency has reviewed the data and 
agrees that a discharge resulting from 
the manufacture of phosphorus and food 
grade calcium phosphate should be al¬ 
lowed for the 197 1 limitations for the rea¬ 
sons listed in comments (4) and (G>. 
However no discharge of process waste 
water pollutants still qualifies ns best 
practicable control technology currently 
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n vnlluhl<* for tlic manufacture of sodium i 
tll|MilVplliis|»lmtC. , ^ 

(l,. u.-vllnn of the proposed regula- < 
tlon prior to pronnilcaiion. J 

A", a rr.Mill of public comments and < 
continuing review and evaluation of tnc 
proivi i'd regulation l»y lire ERA. U*o ‘®‘* 
lowlier changes have been made in the < 

nriilatiou. . ! 

Hi Minor ndjustinents have been 
made to relied lire fact that an increased 
number of delinittons and annlyticul i 
methods have been ineluded in 40 CFR i 
401 and are incorporated by reference in 
40 el'll 401 and arc incorporated by 
reference in these supports. 

A disc ha me will be allowed ior 
the" 1977 limitation for the phosphorus 
production subentegory. This chance was 
miulc in response to comments (2), (CK 
(10) and (20) in section (a) above. The 
limitations arc based upon two plants 
Hint discharge process waste water from 
treatment facilities exhibiting cxemplaiy 
performance. 

(3 1 The total dissolved solids limita¬ 
tions for the manufacture of phosphorus 
trichloride and phosphorus oxychloride 
have been replaced with limitations on 
specific dissolved species. This change 
was made in response to comment i5> In 
section (a) above. 

(4) A discharge will be allowed for 
the 1977 limitation for the manufacture 
of food grade calcium phosphate. The 
reasons for this change arc listed in com¬ 
ments (4). (Gi and (20i. The limitations 
are based upon the volume of water used 
In the process and the technological 
capability of treating suspended solids 
. and total phosphoius. 

(5> Section 304(b)(1) (B> of the Act 
provides for ••guidelines" to implement 
the uniform national standards of Sec¬ 
tion 391(b) (IMA). Tints Congress recog¬ 
nized that some flexibility was necessary 
in order to take into account the com¬ 
plexity of the industrial world with re¬ 
spect to the practicability of pollution 
control technology. In conformity with 
the Congressional intent and in recog¬ 
nition of the possible failure of these 
regulations to account for ail factors 
bearing on the practicability of control 
technology, it was concluded that some 
provision was needed to authorize flex¬ 
ibility in the strict application of the 
limitations contained in the regulation 
where required by special circumstances 
applicable to individual dischargers. Ac¬ 
cordingly. n provision allowing flexibility 
in the application of the limitations rep¬ 
resenting best practicable control tech¬ 
nology currently available has been 
added to each subpart, to account for 
special circumstances that may not have 
been adequately accounted for when 
these regulations were developed. 

(c) Economic impact. 

The changes that were made to the 
proposed regulations for the phosphate 
category do not substantially aifcct the 
initial economic analysis. These changes 
center about the feasibility of recycling 
treated process waste water rather than 
different treatment systems. Additional 
cost data was received from the phos¬ 


phate manufacturing Industry, and a ( 
careful review of the costs of alternate ® 
treatment technologies was performed. 
Appropriate upward changes to the cost 1 
estimates weic male in Section VIII of r 
the Development Document. These 1 
changes likewise do not aflcct (lie con- I 
elusions of the economic Impact study,- 1 
since the cost increases arc minimal. 

(d> Cost-benefit analysis. 

The detrimental clfccts of the con¬ 
stituents of w aste waters now discharged 
by point sources within the phosphorus i 
production subcatcgory. phosphorus con- . 
sliming subcategory and the phosphate , 
subcatcgory of the phosphate manufac¬ 
turing point source category are dis¬ 
cussed in Section VI of the report en¬ 
titled ‘•Development Document for Elilu- 
ent Limitations Guidelines for the 
PHOSPHORUS DERIVED CHEMICALS 
Manufacturing Segment of the Phos¬ 
phate Manufacturing Point Source Cate¬ 
gory" iFebruary 1974). It Is not feasible 
to quantify in economic terms, particu¬ 
larly on a national basis, the costs re¬ 
sulting from the discharge of these pol¬ 
lutants to our Nation’s waterways. Nev¬ 
ertheless. as indicated In Section VI, the 
pollutants discharged have substantial 
and damaging Impacts on the quality of 
water and therefore on its capacity to 
support healthy populations of wildlife, 
iish And oilier aquatic wildlife and on its 
suitability for industrial, recreational- 
and drinking water supply uses. 

The total cost of implementing the 
eflluent limitations guidelines includes 
the direct capital and operating costs 
of the pollution control technology em¬ 
ployed to achieve compliance and the 
indirect economic and environmental 
costs identified in Section VIII and in the 
supplementary report entitled "Economic 
Analysis of Proposed Effluent Guidelines 
for tiie INDUSTRIAL PHOSPHATE IN¬ 
DUSTRY" (August 1973). Implementing 
the effluent limitations guidelines will 
substantially reduce the environmental 
harm which would otherwise be attrib¬ 
utable to the continued discharge of pol¬ 
luted waste waters from existing and 
newly constructed plants in the phos¬ 
phate lanufacturing industry. The 
Agency Delieves that the benefits of thus 
reducing the pollutants discharged jus¬ 
tify the associated costs which, though 
substantial in absolute terms, represent 
a relatively small percentage of the total 
capital Investment in the industry. 

(c» Publication of information on 
processes, procedures or operating meth¬ 
ods which result in the elimination or re- 
i duction of the discharge of pollutants. 

• In conformance with the requirements 
! of section 304'C‘. a manual entitled. 

*. "Development Document for Effluent 
Limitations Guidelines and New Source 
Performance Standards for the PHOS¬ 
PHORUS DERIVED CHEMICALS Seg- 
> ment o tnc Phosphate Manufacturing 
' Point Source Category," has been pub¬ 
lished and is available for purchase from 
the Government Printing OIllcc. Wash- 
{ ington, DC. 20401. for a nominal fee. 
(f) Final rulemaking. 

In consideration of the foregoing, 40 


CFR Chapter I. Subchapter N Is hereby 
amended by adding a new Part 422, Phos¬ 


phate Manufacturing Point Source Cate¬ 
gory. to read as set forth below. This 
final regulation Is promulgated as set 
forth below and shall be effective April 22, 
1971. 

Dated: January 31.1974. 

John Quarles, 

Acting Administrator. 
Subpart A—Phosphorus Production Subcategory 

See. 

423.10 Applicability: description of the 
phosphorus production aubcotc- 
gory. 

422.M Specialized definitions. 

422 12 Effluent limitations guidelines repre¬ 
senting the degree of effluent re¬ 
duction attainable by the appli¬ 
cation of the best practicable con¬ 
trol technology currently available. 
422 13 Effluent limitations guidelines rep¬ 
resenting the degree of effluent 
reduction attainable by the appli¬ 
cation of the best available tech¬ 
nology economically achievable. 

422.14 Reserved. 

422.15 Standards of performance for new 

sources. 

422 16 Pretreatment standards for rew 
sources. 

Subpart B —Phosphorus Consuming Subcategory 

422 20 Applicability: description of the 
phosphorus consuming subcate- 
gory. 

422 21 Specialized definitions. 

42222 EdUtent limitations guidelines rep¬ 
resenting the degree of effluent 
reduction attainable by the appli¬ 
cation of the best practicable con¬ 
trol technology currently available. 
422 21 Effluent limitations guidelines rep¬ 
resenting the degree of effluent 
reduction attainable by the appli ¬ 
cation of the best available tech¬ 
nology economically achievable. 
422.24 Reserved. 

42225 Standards of performance for new 
sources. 

422 20 Pretreatment standards for new 
sources. 

Subpsrt C—Phosphite Subcelegory 
422 30 Applicability; description of the 
phosphate subcategory. 

422 31 Specialized definitions. 

422.32 Effluent limitations guidelines rep¬ 

resenting the degree of effluent 
reduction attainable by the appli¬ 
cation of the best practicable con- 
t ol technology currently avall- 
1 rble. 

122.33 Effuent limitations guidelines repre- 

1 icntlng the degree of effluent re- 

■ duction attainable by the appllca- 

• vlon of the best available tech¬ 

nology econor.dcally achievable. 

$ 422.34 Reserved. 

422.35 Standards of performance for new 

f sources. 

422.36 rretreatment standards for new 

sources. 

Subpart A— Phosphorus Production 
S Subcategory 

I § 122.10 Applicability t description of 
the plio.-plioru* production »ul»- 
eategory. 

The provisions of this subpart a re ni>- 
0 plicable to ulschargcs of pollutants rc- 
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sutUnc from the production of phos¬ 
phorus and ferropho pliorus by smelting 
of phosphate ore. 

§ 422.11 Spri-lalm-'l definition*. 

For the purpose of this subpart: 

(a) Kxcept as provided below, the pen-. 
ernl definitions, abbreviations and meth¬ 
ods of analysis set forth in 40 CFR 401 
shall apply to this subpart. 

§ 422.12 F.flliirnt limitation* guideline* 
repre-oiitinr. ll"* decree of efllnenl 
rcduetini* nttninnlde liv ilie nppliea- 

' lion of the l>c-t pruelienldr rontrol 
teelinology currently avail.iblc. 

In establishing the limitations set forth 
In this section, EPA took into account all 
information it was able to collect, develop 
nnd solicit with respect to factors 'such 
as age and size of plant, raw materials, 
manufacturing processes, products pro¬ 
duced, treatnient technology available, 
energy requirements and costs) which 
can aflcct the industry - subcategorization 
and effluent levels established. It is, how¬ 
ever, possible that data which would af¬ 
fect these limitations have not been 
ftvallnble and, as a result, these limita¬ 
tions should be adjusted for certain 
plants in this industry. An Individual dis¬ 
charger or other interested person may 
submit evidence to the Regional Adminis¬ 
trator (or to the State, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities involved, the process implied. or 
other'such factors related U such dis¬ 
charger nrc fundamentally d‘ ''crcnt from 
the factors considered in t! establish¬ 
ment of the guidelines. On the basis of 
such evidence or other available informa¬ 
tion, the Regional Administrator <or the 
State) will make a written finding that 
such factors are or are not fundamen¬ 
tally different for that facility compared 
to those specified in the Development 
Document If such fundamentally differ¬ 
ent factors are found to exist, the 
Regional Administrator or the State shall 
establish for the discharger diluent 
limitations in the NPDES permit cither 
more or less stringent than the limita¬ 
tions established herein, to the extent 
dictated by such fundamentally different 
factors. Such limitations must be ap¬ 
proved by the Administrator of the En¬ 
vironmental Protection Agency. The Ad¬ 
ministrator may approve er disapprove 
such limitations, specify other limita¬ 
tions. or initiate proceedings to revise 
theso regulations. 

'"'he following limitations establish the 
quantity or quality of pollutants or pol¬ 
lutant properties, controlled by this sec¬ 
tion. which may be discharged by a point 
source subject to the provisions of this 
subpart after application of the best 
practicable control technology currently 
available: 


£ flit if nt limiutioii.t 


r nii ion t 

churui irnbtic 


Matimuni (or 
any 1 (lay 


Avrnpo i.f daily 
3U 

rntiM-ititiv* days 
sliall not vicocd — 


Metric units Lkp.lt Iq: o! product) 

T.<5*. 1.0 Oil 

Total |*lii*>|»lionu.. .30 .15 

Fluoride.... .10 .W 

KI. mental plios- No detectable quantity. 

(•bonis. 

pil. Within the rung* 0 0 to V.O. 

Enplull units tlb'1 .OfO lit of product) 

TSS. 1.0 0.5 

Total pliospiionis.. .30 .15 

Fluoride..... .10 .05 

MS mental phoo- No detectable quantity. 

phot us. 

pH.Within the range 6.0 to 0.0. 

§122.13 Effluent limitation* guidelines 
representing the tlesrrec of diluent 
r duelion attainable by the nppliea- 
lion of the be-t mailable technology 
eeonomieally achievable. 

The following limitations establish the 
quantity or quality of pollutants or pol¬ 
lutant properties which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart after applica¬ 
tion of the best available technology 
economically achievable: there shall be 
no discharge of process waste water pol¬ 
lutants to navigable waters. 

§ 422.14 [Reserved] 

§ 422.13 Slumlords of performance for 
new sources. I 

The following standards of per¬ 
formance establish the quantity or qual¬ 
ity of pollutants or pollutant properties 
which may be discharged by a new source 
subject to the provisions of this subpart: 
there shall be no discharge cff process 
waste water pollutants to navigable 
waters. 

§ 422.16 IV treatment standard* for 
new sources. 

The pretreatment standards under sec¬ 
tion 307(c) of the Act for a source within 
the phosphorus production subcategory, 
which is a user of a publicly owned treat¬ 
ment works (and which wouid be a new 
source subject to section 30C of the Act. 
If It were to discharge pollutants to the 
navigable waters), shall be the standard 
set forth in 40 CFR Part 128. except that, 
for the purpose of this section, I 128.133 
of this title shall be amended to rend as 
follows: 

"In addition to the prohibitions act forth 
in 40 CFR 128 131. the pretreatment aumd- 
arrt for Incompatible pollutants introduced 
Into a publicly owned treatment works shall 
be the standard of performance for new 
sources spe.-lfied In 40 CFR 422.15: provided 
that, if the publicly owned treatment works 
which receives the pollutants is committed. 
In Its NPDr.S permit, to remove a specified 
percentage of any Incompatible pollutant, the 


prc. rest men t atandifd up pi cable to user* of 
such treatment wo.k* rha!!. except In tIre 
cose ol standards prlvidiup for no discharge 
of pollutants, be corV'poiulingly reduced In 
stringency for that pollutant." 

\ 

Subpart B —Phosihorus Consuming 
Subcategory 


§ 422.20 Appliraliilv* ; description of 
llir phosphor*:** consuming sub- 
category. 

The provisions of this subpart are ap¬ 
plicable to disiharges of pollutants 
resulting from the manufacture of phos¬ 
phoric acid, phosphorus pentoxide, phos¬ 
phorus pcntasu’f'.dc. phosphorus tri¬ 
chloride. and phosphorus oxychloride di¬ 
rectly from elemental phosphorus. The 
production of phosphorus trichloride p.rd 
phosphorus oxychloride crea'es waste 
water pollutants not completely ame¬ 
nable to the procedures utilized for be't 
practicable control technology currently 
available. The standards set for phos¬ 
phorus trichloride manufacture and 
phosphorus oxychloride manufacture, 
accordingly, must differ from the rest of 
the subcategory at this level of treat¬ 
ment. 

§ 422.21 Specialized definitions. 

For the purpose of this subpart: 

(a» Except as provided below, the gen¬ 
eral definitions, abbreviations and meth¬ 
ods of analysis set forth :n 40 CFR Part 
401 shall apply to this subpart. 

§ 422.22 rmiicnt liinitnlion* guideline*, 
representing the degree of cltliicnl 
reduction Attainable liy the applica¬ 
tion of the | e.|* practicable control 
technology rilrrcn,ly utuilahlr. 

In establishing the limitations set forth 
in this section. EPA took into account all 
information it was able to collect, develop 
and solicit with respect to factors (such 
as age nnd size of plant, raw materials, 
manufacturing processes, products pro¬ 
duced. treatment technology available, 
energy requirements and costs' which 
can aflcct the Industry subcatecori/a- 
tion and effluent levels established. 
It is. however, possible that data which 
would affect these limitations have 
not been available and. as a result, 
these limitations should be adjusted for 
certain plants in this Industry. An indi¬ 
vidual discharger or other interested per¬ 
son may submit evidence to the Regional 
Administrator (or to the State, if the 
State has the authority to issue NPDES 
permits) that factors relating to the 
equipment or facilities involved, the 
process applied, or other such factors 
related to such discharger are funda¬ 
mentally diflercnt from the factors con¬ 
sidered in the establishment of the guide¬ 
lines. On the basis of such evidence or 
other available information, the Regional 
Administrator (oi the State) will make a 
written finding that such factors are or 
are not fundamentally different for that 
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facility compared to those specified In the 
Development Document. If such funda¬ 
mentally different factors arc found to 
exist, the Regional Administrator or the 
State shall establish for the discharger 
cflluent limitations in the NPDES permit 
cither more or less stringent than the 
limitations established herein, to the ex¬ 
tent dictated by such fundamentally dif¬ 
ferent factors. Such limitations must be 
approved by the Administrator of the 
Environmental Protection Agency, The 
Administrator may approve or disap¬ 
prove such limitations, specify other 
limitations, or initiate proceedings to re¬ 
vise these regulations. 

The following limitations establish the 
quantity or quality of pollutants or pol¬ 
lutant properties which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart after appli¬ 
cation of the best practicable control 
technology currently available: 

(a) There shall be no discharge of 
process waste water pollutants to navi¬ 
gable waters from the manufacture of 
phosphoric acid, phosphorus pentoxide, 
or phosphorus pcntasulfide. 

(b) The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
paragraph, which may be discharged in 
process waste water from phosphorus 
tnchloridc manufacturing on the basis 
of production: 


Ffllurnt limit at tons 


Kfllnt-nt 
rlm.ttU u>tic 


Minimum for 
at»> 1 Uay 


Avrntcr <»f il.iily 

v » u* < f<.r 
cor ut:w i!.»ys 

slml notrtro'-'l — 


Metric units Ocg\kg of pro<lu< O 

T9;*. 1.4 0.7 

Tot il |»iu*phoiU9... 1.0 .9 

ArMiic. .oooi 

Klruuiital pirns- No detectable quantity, 

nltorui. 

plf. Within the range 0.0 to *V0. 

Kngllsh units (Ib.i.OO) lb of product) 

TM.1.4 0.7 

Total iihoepiioiiis... 1.® O S 

Arvnlr.0001 .MOM 

Kleno nt.il phos- No detectable quantity. 

phoriH. 

pll.Wlthiu the range 6.C to 0 0. 


(Cl The following limitations estab¬ 
lish the quantity or quality of pollutants 
or pollutant properties, controlled by this 
paragraph, which may be discharged in 
process waste water from phosphorus 
oxychloride manufacturing on the basis 
of production: 


Kffiu.nt limitations 


KfThirnt 
that u-ltmile 


M.ttlmu'n for 
ii'iy 1 day 


Avcrure of d dljr 

VAill* tut 3d 

eot.oniiitve d.iyi 
sholi not tu.Mi- 


Mrtrtc units of pro«!tu t) 

TM... .. 0*3 ON 

Total |4i*isplMinis.. .31 .17 

pi I. Wit bin the range AO to *J.O. 

KngU.'li units of |>ro In* t) 

T99.... . 0*3 0 15 

T»*t tl plm |»iM*nrt . .34 .17 

pll...Within the range 0.0 to V). 
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§ 422.23 - F.fllurnl limil.ition* pi'iilclilin 
rt"|»rr*enlinc llir ili;rrr of rlllnriil 
' reiturliofi ultniniilile Itv the xipplirn* 
lion of tin" hc-l nvnilnlilc leclinvlogy 
miiiomiiaily ntliit'vulilp. 

The following limitations establish the 
quantity or quality of pollutants or pol¬ 
lutant properties which may be 'dis- 
chnrccd by a point source subject to the 
provisions of this subpart after appli¬ 
cation of the- best available technology 
economically achievable: there shall be 
no discharge to navigable waters of proc¬ 
ess waste water pollutants to resulting 
from the manufacture of phosphoric 
acid, phosphorus pentoxide. phosphorus 
pentasu'hde. phosphorus trichloride or 
phosphorus oxychloride. 

§ 122.21 [Reserved] 

§ 122.23 Standard, of performance* for 
new sources. 

The following standards of perform¬ 
ance establish the quantity or quality of 
pollutants or pollutant properties which 
may be discharged by a new source sub¬ 
ject to the provisions of this subpart: 
There shall be no discharge of process, 
waste water pollutants to navigable 
waters. 

§ 122.26 I'retrealnirnl Mimilard* for 
new source*. 

The pretreatment standards under 
section 307 <c» of the Act for a source 
within the phosphorus consuming sub- 
category. which is a user of a publicly 
owned treatment works (and which 
would be a new source subject to section 
306 of the Act. if it were to discharge 
pollutants to the navicable waters), 
shall be the standard set forth in 40 
CHI Part 128. except that, for the pur¬ 
pose of this section. * 128.133 of this 
title shall be amended to read as fol¬ 
lows: 

"In addition to the prohibitions set forth 
In 40 CKR 128 131. the prcireaunent stand¬ 
ard for incompatible pollutants Introduced 
Into a publicly owned treatment works shall 
be the standard of performance for new 
sources specified In 40 CI R 422 25; provided 
that, if the publicly owned treatment works 
which receives the pollutants is committed. 
In Its NPDES permit, to remove a specttled 
percentage of any incompatible pollutant, 
ti.e pretreatment standard applicable to 
useis of such treatment works shall, except 
in the case of standards providing for no 
discharge of pollutants, be correspondingly 
reduced In stringency for that pollutant." 

Subpart C—Phosphate Subcategory 
§ 122.30 Applicability; description of 

llir plio-plialc Mibculegury. 

The provisions of tliis subpart are ap¬ 
plicable to discharges of pollutants re¬ 
sulting from the manufacture of sodium 
tripolyphosphatc, animal feed Grade, cal¬ 
cium phosphate and human food grade 
calTium phosphate from phosphoric acid. 
The production of human food grade cal¬ 
cium phosphate creates waste water pol¬ 
lutants not completely amenable to the 
procedures utili/.cd for best practicable 
control technology currently available. 
The standards set for human fooo grade 
calcium phosphates accordingly must 


differ from the rest of the subcategory 
at this level of treatment. 

§ 122.31 Specialized definition*. 

For the purpose of this subpart: 

(a) Except as provided below, the 
general definitions, abbreviations and 
methods of analysis set forth in 40 CFR 
401 shall apply to this subpart. 

§ 122.32 Eflluenl limitation* guidelines 
repreM-nling llic degree of rlllnriil 
rrtliielinn attainable by tbc applica¬ 
tion of the bc>t practicable control 
technology currently available* 

In establishing the limitations set forth 
in this section. ERA took into account all 
Information it was able to collect, de¬ 
velop and solicit With respect to factors 
(such as age and size of plant, raw ma¬ 
terials. manufacturing processes, prod¬ 
ucts produced, treatment technology 
available, energy requirements and costs) i 
which can affect the industry subcate¬ 
gorization and diluent levels established. 
It i«. however, possible that data which 
would affect these limitations have not 
been available and. as a result, these 
limitations should be adjusted for certain 
plants hi this Industry. A” individual dis¬ 
charge or other interested person may 
submit evidence to the Rcgtonal Admin¬ 
istrator tor to the S.ite, if the State has 
the authority to issue NPDES permits) 
that factors relating to the equipment or 
facilities involved, the process applied, 
or other such factors related to such dis¬ 
charger arc fundamentally dilfercnt from 
the factors considered in the establish¬ 
ment of the guidelines On the basts of 
such evidence or other available infor¬ 
mation. the Regional Administrator (or 
the S.atei will make a written finding 
that such factors are or are not funda¬ 
mentally different for that facility com¬ 
pared to those specified in the Develop- • 
ment Document. If such fundamentally 
different factors are found to exist, the 
Regional Administrator or the Slate shall 
establish for the discharger ctlliient lim¬ 
itations In the NPDES permit either more 
or less stringent thin the limitations es¬ 
tablished herein, to the extent dictated 
by such fundamentally dilfercnt factors. 
Such limitations must be approved by the 
Administrator of the Environmental Pro¬ 
tection Agency. The Administrator may 
approve or disapprove such limitations, 
specify other limitations, or initiate pro¬ 
ceedings to revise these regulations. 

The following limitations establish the 
quantity or quality of pollutants or pol¬ 
lutant properties which may be dis¬ 
charged by a point source subject to the 
provisions of this subpart after applica¬ 
tion of the best practicable control tech¬ 
nology currently available: 

(a> There shall be no discharge of 
process waste water ]>olhitan } .s to naviga¬ 
ble waters from the manufacture of 
sodium tripolyphosphatc. or animal feed 
grade calcium phosphate. 

(b> Ti c following limitations establish 
the quantity or quality of pollutants or 
pollutant properties, controlled by this 
'paragraph, wlm h may be discharged In 
process waste water from human food 
grade calcium phosphate manufacturing 
based on production: 
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Effluent 
diarac trnstie 

Effluent limitations 

Maximum for 
Buy 1 day 

A v» nr«- of daily 
Valin > for DU 
(W»ftilitrf days 
shall not exceed 


Metric units Ikc/kkr ol product) 

TSS... 

0l 12 

an* 

Total phosphorus— 

.on 

.14 

I»H. 

Within the nuipc 6.0 to 9.0i 

• 

Enyhsh units (H>/1,<AJ0 Hi of |*roduct 

TSS. . 

a 12 

0.00 

Tola! photpliorus... 

.or. 

.03 

pH.. 

Within the rungt 6.0 to 'J.Oi 


S 422.33 Effluent limitations guidelines 
representing llic degree of rAliim! 
reduction nllninuldc l>y llic applica¬ 
tion of llic hc*l available technology 
economically achievable. 

The following limitations establish the 
the quantity or quality of pollutants or 
pollutant properties which may be dis¬ 
charged by a point source subject to the 
provisions of tills subpart alter applica¬ 
tion of the best available technology 


economically achievable: There shall be 
no discharge to navigable waters of 
process waste water pollutants resulting 
from the manufacture of sodium tripoly- 
pliosphatc, animal feed grade calcium 
phosphate, or human food grade calcium 
phosphate. 

§422.34 (Reserved) 

§ 422.33 Standard* of performance for 
new tources. 

Tire following standards of perform¬ 
ance establish the quantity or quality of 
pollutants or pollutant properties which 
may be discharged by a new source sub¬ 
ject to tire provisions of this subpart: 
There shall be no discharge of process 
waste water pollutants to navigable 
waters. 

§ 422.36 Prclrcalmcnl standard* fer 
new source*. 

The pretreatment standards under 
section 307(c) of the Act for a source 
within the phosphate subcategory, 
which is a user of a publicly owned 
treatment works (and \jhich would be 


a new source subject to section 308 of the 
Act, if it were to discharge pollutants to 
the navigable waters), shall be the 
standard set forth In 40 CTTt Part 128, 
except that process waste waters from 
this subcategory arc not considered to 
be incompatible with publicly owned 
treatment works designed, constructed 
and operated to remove dissolved phos¬ 
phate and. for the purpose of this sec¬ 
tion. { 128.133 of this title shall be 
amended to read as follows: 

“In addition to the prohibitions set forth 
In 40 CM: 128.131. the pretreatmeut standard 
for incompatible pollutants introduced into 
a publicly owned treatment work* shall be 
the standard of performance for new sources 
speeded In 40 CFR 422.35: provided that. If 
the publicly owned t.catment works winch 
receive* the pollutants is committed. In lis 
NPDES permit, to remove a specified per¬ 
centage of any Incompatible pollutant, the 
pretreatment standard applicable to users 
ot such treatment works shall, except In the 
cose of standards providlnr for no discharge 
of pollutants, be correspondingly reduced in 
stringency for that pollutant." 

[FR Doc.74—C 196 Filed 2-19-74:1:45 amj 
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APPENDIX C 

Computation of Energy Requirements for 
Evaporation of PC1 3 and P0C1 3 Effluent 

EPA, in computing the energy usage given in the Development 
Document, App. 1767 apparently forgot to convert from English tons 
to metric tons (1000 kilograms) by multiplying the former by 1 . 1 . 

With this correction, EPA's energy requirements for PCI 3 plants 
would be 322 1000 kilowatt 'hours (KWH) per metric ton (Kkg) rather 
than 293 KWH/Kkg; energy usage for POCI 3 plants would be 160 KWH/Kkg 
rather than 146 KWH/Kkg. Once that correction is made, standard 
engineering calculations demonstrate that EPA * s energy figures are 
for one-tenth the flow given by EPA for PCI 3 and POCI 3 plants. 

Table 19 Development Document, App. 1^67, lists treatment energy 
requirements for zero discharge at a PCI 3 plant as 293 KWH/Kkg of 
product. The total waste flow without refrigeration given by EPA 
is 1200 gallons per ton. The thermal energy to evaporate 1200 gallons 
of wast^ in a single effect evaporator, using EPA's figure of 1000 
BTU's for each pound of water evaporated, is: 

1200 gallons x 8.33 lb. x 1000 BTU = 9,996,000 BTO/Ton 

ton gallons lb 

or in terms of electrical energy: 

.000293 KWH x 9,996,000 BTU x 1.1 ton = 3221.7 KWH 
BTU * Ton Kkg Ton 

4 

The corrected figure of 322 KWH/Kkg is less than one tenth of 
this value, and therefore must be evaporation of one-tenth of the flow 
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cost estimates in the final Development Document did not 
affect the conclusions of the economic impact study, since 
cost increases were minimal and changes to proposed regu¬ 
lations did not affect the initial economic analysis (App. 

1315, 1316). The final "Economic Analysis of the Effluent Guide¬ 
lines" has issued, dated November 1974. Ihis document, 
which contains only minor changes from the Economic Analysis 
of the proposed regulations will be added as a supplement 
to the certified record. 

D. The Agency will reconsider the 1983 effluent 
limitation guideline for phosphorus trichloride and 
phosphorus oxychloride . - The Agency does not concede that 
there is "no basis" in the record for applying a technology 
to the subcategory which would result in no discharge 
of process waste water pollutants. At length in the 
Development Document, App. 1782-1785, the Agency pro¬ 
vides a reasoned elaboration of the technology which is 
undeniably available for reduction of waste water and 
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ultimate evaporation. The Agency also believes that 
such technology is economically achievable (App. 1784). 

In retrospect; with a further period of review (after the 
initial condensed rulemaking period), the Agency is 
disposed to re-evaluate its determination that a limita¬ 
tion of no discharge of process waste water is 
applicable in 1983 for the subcategory of phosphorus 
trichloride and phosphorus oxychloride. The Agency has 
already recognized that problems of excess power usage 
might be a problem. Preamble, Final Effluent Guide¬ 
lines, 39 Fed. Reg. 1315, Feb. 20, 1974, App. 1315. 

The last step of evaporation for the purpose of pre¬ 
venting a discharge of dissolved chloride may 
not be justified. The Agency, therefore, intends to issue 
an amendment to the 1983 effluent guidelines for 
phosphorus trichloride and phosphorus oxychloride 
allowing a discharge but still aiming for the 1985 
goal of elimination of pollutant discharges. 
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E. The 1983 effluent limitations guidelines for 
phosphorus pentasulfide pla nts is valid. - The 1983 Effluent 
Guidelines based on best available technology economically 
achievable is no discharge of process waste water pollutants 
(40 C.F.R. sec. 422.22, App. 1317-1318) because the technology 
is available and economically achievable. The Agency's Develop¬ 
ment Document and even Hooker's brief are witness to the fact 
that the Agency explored many treatment alternatives by which 
this industry could achieve no discharge of waste water pollutants. 

(1) Technology to achieve no discharge ha s been 
demonstrated and is available . For the phosphorus pentasulfide 
industry, alternatives for treatment are no additional treatment; 
reduction.of waste water discharge by recycle of its scrubber 
water; no discharge of waste water achieved by total recycle; 
and no discharge of waste water achieved by the use of inert- 
atmosphere casting of the phosphorus pentasulfide (App. 1751, 

1774, 1781). The Agency is not authorized nor has it attempted 
to dictate which treatment methodology is to be applied. What 
the record shows is that the Agency followed the methodology 
which it claimed it would follow in establishing the effluent 
guidelines. The full range of control and treatment technologies 
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existing within each subcategory was examined and each distinct 
control and treatment technology, including both in-plant and 
end-of-process technologies, which are in existence or capable 
of being designed for each subcategory, were identified (App. 
1656). The establishment of no-discharge limitation based on 
the technologies of inert casting and total recycle is perfectly 
consistent with the criteria upon which the Agency is to estab¬ 
lish best available technology economically achievable. Best 
available technology economically achievable places equal 
emphasis on in-plant control and treatment techniques employed 
at the end-of-production line (App. 1780). Therefore, it is 
not necessary for the Agency to harve found either treatment 
alternative of inert casting or total recycle in operation at a 
facility to have a no-discharge limitation based on these tech¬ 
nologies . 

If the Agency had been required to base the effluent 
limitations on technology in an existing plant, this would have 
been difficult in view of the status of the phosphorus penta- 
sulfide industry. Existing plants which produce this product 
have rudimentary pollution control devices (App. 444, 1651). 

A typical plant has not yet instituted any treatment of acidic 
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wastes (App. 1757). The plants which were investigated in the 
field study did not have any treatment systems for such wastes 
in operation (App. 434, 444). Obviously, the Agency is not 
precluded from establishing a no-discharge limitation based on 
available technology because that industry has failed to 
utilize that available technology. As Hooker's brief points 
out (p. 66), its Columbus, Mississippi, plant is only now 
installing a scrubber system, a technology which has been 
widely available (App. 440). In addition, the sampling base 
for analysis of treatment was small. Only five phosphorus 
pentasulfide plants are in this country (App. 1661). Stauffer 
Chemical Company, which is one of these producers, would not 
cooperate with the Agency's contractor in the development of 
the effluent guidelines. That company asserted that none of 
its plants in this category employed control technology which 
might even be considered notable. If the record is lacking in 
any collaboration, it is due to the lack of cooperation from 
the industry. 

However, the record does not support the regulations 
which are based on adequate documentation and review of the 
technology that is readily applied to attain the no-discharge 
effluent limitation for 1983. 
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(2) Inert-atmosphere or vacuum casting is available 
and feasible as a basis for the no-dlscharge requirement for 
1983 . Inert-atmosphere casting of phosphorus pentasulfide is 
offered as a treatment technique (App. 1751, 1760) because it is 
so readily available as a demonstrated in-process technique 

leading to the elimination of pollutant waste water (App. 1050, 

\ 

1051). If there is a lack of extensive discussion of this 
treatment technique, it is sLmply .because it is so widely avail¬ 
able. The technology of vacuum casting is used in the same 
facility where molten phosphorus pentasulfide is cast. A de¬ 
scription of the phosphorus pentasulfide industry provides that 
"batches from multiple reactors are forced into an electrically 
heated * * * holding tank by nitrogen pressure.* * * The liquid 
P 2 S 5 that is to be purified may be vacuumed distilled * * * in 
a continuous system" (App. 1677; see also App. 1678). The 
synthesis of P 2 S 5 must be performed completely in the absence 
of air and water in whole or in part (App. 1691). The Agency's 
suggestion that an inert-atmosphere of nitrogen be used to 
eliminate water usage is not a trip in fantasy but a trip in 
the ordinary routine. "Comparatively pure nitrogen is one that 
is relatively cheap. It finds a number of industrial applications 
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because of two important properties, a low boiling point * * * 
and its inertness * * R.E. Kirk and D. F. Othmer, 

Encyclopedia of Chemical Technology , Interscience, N.Y., 2d ed., 
vol. 13, at 1861 (1966); App. 1792, References #12. This 
chemical technology handbook further provides that in the 
chemical industry "nitrogen is used advantageously in a number 
of chemical processes to exclude oxygen or moisture or as a 
diluent." This reference extensively describes how nitrogen 
as an inert-atmosphere is widely used and has been used for a 
number of years. If that is not a sufficient guide to Hooker, 
as to the meaning of "various state-of-the-art techniques 
available" (Development Document, App. 1751), the Encyclopedia 
also discusses the use of nitrogen and other inert gases in the 
handling of sodium (Id. at 439-499, vol. 18; Development Document, 
App. 1792). If the Development Document is lacking in any exten¬ 
sive discussion of the use of an inert-atmosphere, it is only 
because it is an obvious technology. 

Hooker attempts to obscure the real issue that the 
industry is far behind in treating pollution problems, by urging 
that the Agency's suggested use of vacuum casting rests on the 
premise that the sole source of process water is scrubber liquor 
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(Br, 68, Development Document, App. 1774). Hooker has com¬ 
pletely misread the statement in the Development Document 
that the sole source of process waters is scrubber water. 

The Agency did, in fact, extensively explore other water uses 
in the process and other sources of effluent. The Development 
Document discusses the use of washwater for reaction vessels 
and shipping containers (App. 1660, 1696, 1732). EPA s own 
description of process noted the dust and fumes from crushing 
and product purification operations (Development Document, App. 
1677). What Hooker ignores is the answer offered to eliminate 
or control these' effluents. The Development Document refers 
again and again to the use of dry dust collection (App. 1729): 

A drastic reduction in the aqueous waste load 
may be made by replacing wet scrubbing systems 
with baghouses, or alternatively, by placing 
cycolone dust collectors upstream of wet 
scrubbers. This approach is feasible because 
baghouses have recently been improved in 
design to the point where operation and 
maintenance costs are not excessive, where 
solids collection efficiencies exceed thosa 
of wet scrubbers, and where operating temp¬ 
erature ranges have been extended with high- 
temperature media development. 

Indeed, such dry dust collection systems provide an economic 
credit to the annual operating cost because of the recovery 
of material (App. 1759). Thus, the scrubbing of dust and 



84 - 


fumes from crushing can be eliminated by the use of dust collec¬ 
tion systems at the same time that an inert-atmosphere is applied 
(Development Document, App. 1692, 1706, 1729, 1759). Finally, 
any problems which might be associated with water uses related 
to the cleaning of storage vessels and other containers will be 
solved with the redefinition of process water. Supra . Although 
such waste streams will require treatment, they will not come 
within the definition of process waste water. The effluent 
limitation guideline of no-discharge of process waste water is 
not in reference to these incidental waste streams. 

(3) Total recycle technology is both available 
and demonstrated . Hooker asserts that the huge technological 
leap to total recycle has not been made in the phosphorus 
pentasulfide industry. This statement is a blatant admission 
by the industry that it is significantly behind in its efforts 
to treat for pollutants. Hooker's argument concerning total 
recycle boils down to one contention, i.e., a problem with 
scaling or a build-up in the system. Hooker obviously cannot 
argue against the other steps in the total recycle, suggested 
as a means of reaching no-discharge, because the other steps 
in the system are so readily available and feasible. The 


* 
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lowering of the scrubber water rates with lime and the recycle 
of scrubber water are widely used methods of operation (App. 
1707, 1728, 1759). The other steps in the total recycle 
technology are well documented. Lime or limestone neutraliza¬ 
tion of acid waste streams is standard practice in this 
industry *App. 1677). "It is readily apparent that lime 
treatment with excess lime not only neutralizes acidic waste 
waters from the phosphate manufacturing industry, but also 
demineralizes most waste waters by precipitating calcium salts. 
This then produces a solid waste which may be disposed of by 
land filling" (App. 1677). The only portion of the recycle 
technology proposed in the regulations which is under conten¬ 
tion here is the "recycle tank overflow back to the process' 
(App. 1751). "Lime treatment and sedimentation to neutralize 
and to remove phosphate, sulfite and sulfate would permit total 
recycle" (App. 1774). The technology suggested by the Develop¬ 
ment Document is that any materials that might be created by a 
scaling problem would ultimately be removed as a solid, not as 
a liquid. The integrity of the no-discharge limitation would 
be maintained. 
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If Hooker's concern is the scaling problem from a 
build-up of the sulfates and sulfites from sulfur dioxide in 
the fumes (App. 1707), the answer is simple. As stated again 
and again throughout the Development Document, dry dust collec¬ 
tors are feasible, efficient, available to eliminate this 
scaling problem (App. 1692, 1706, 1729, 1759). 

F. The 1977 effluent guideline for phosphorus penta- 
sulfide will be reconsidered .- As discussed above, the technolo¬ 
gies which essentially depend on changes within a process. 

They are not end-of-process modifications and end-of-process 
treatment facilities. While the effluent limitations which 
must be achieved by July 1, 1977, based on the application of 
the best practical control technology currently available, may 
include control technology within the process itself (App. 1768), 
the technologies described for achievement of no discharge in the 
phosphorus pentasulfide subcategory rely on in-process controls. 
Therefore, although the Agency considers the 1983 guidelines 
to be properly promulgated, an amendment will be proposed to 
revise the 1977 effluent guidelines for phosphorus pentasulfide 
manufacturers to allow a discharge, bat one based on a rigorous 
end-of-the-pipe treatment program. 


% 
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G. The 1977 and 1983 effluent limi tation guidelines 
for sodium food grade tripolyphosphate and the 1983 effluen t 
limitation guidelines for food g rade calcium phosphate will be 
reconsidered . - The review of the record prompted by the 
instant petitions for review has revealed an insufficiency in 
the data base for developing effluent limitations guidelines 
for the food grade segment of STPP and calcium phosphate pro¬ 
duction. The Agency therefore intends to reconsider the 1977 
and 1983 effluent guideline for sodiim tripolyphosphate and 
the 1983 requirements for food grade calcium phosphate. 

CONCLUSION 


For the foregoing reasons, this Court has exclusive 
jurisdiction of these petitions to review agency action and 
should uphold the regulations at issue since they were promul 


gated in compliance with the Act and are supported by the record. 
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APPENDIX A 


RELEVANT PARTS OF THE FEDERAL WATER 
POLLUTION CONTROL ACT OF 1972, 86 STAT. 816, 
33 U.S.C. SEC. 1251 ET SE£. THE SECTIONS OF 
THE ORIGINAL ACT ARE INDICATED IN THE MARGIN. 


Sec tion 101 § 1251. Congressional declaration of Koala and policy. 

t ft i The objective of this chapter is to restore 
ntid maintain the chemical, physical, nnd biological 
imcgiily of the Nation's waters. In order to achieve 
this objective it is hereby declared that, consistent 
with the provisions of this chapter— 

ili it is the national goal that the discharge of 
pollutants into the navigable waters be eliminated 
by 1985; 

• 21 it is the national goal that wherever attain¬ 
able, an interim goal of water quality which pro¬ 
vides for the protection and propagation of fish, 
shellfish, and wildlife and provides for recreation 
in and on the water be achieved by July 1, 1983; 

<3> it is the national policy that the discharge of 
toxic pollutants in toxic amounts be prohibited; 

• 4 > it is the national policy that Federal finan¬ 
cial assistance be provided to construct publicly 
owned waste treatment works; 

> 5 1 it is the national policy that arcawide waste 
treatment management planning processes be de¬ 
veloped and implemented to assure adequate con¬ 
trol of sottice* ot pollutants in each State; and 

• 6' it is the national policy that a major re¬ 
seat ch and demonstration effort be made to ue- 
\ rlop technology necessary to eliminate the dis- 
ch.it re of pollutants into the navigable waters, 
waters of the contiguous zone, and the oceans. 

'b> It p. the policy of the Congress to recognize, 
preserve, and protect the primary n ponsibilitics 
and lights of States to prevent, reduce, and eliminate 
pollution, to plan the development and use iinclud¬ 
ing restoration, preservation, and enhancement! of 
land and water tesomccf. and to consult with the 
Administrator in the exercise of lus authority under 
this chapter It is lurlhcr the policy of the Congress 
4 < . snppmt and aid research relating to Ihc preven¬ 

tion. icductiuii. and elimination of pollution and to 
pn.wde Ft del al technical services and financial aid 
to s:a'C and interstate agencies and municipalities 
. in connection with the prevention, reduction, and 

climit.a'ion of pollution. 


ici It is further the policy of Congress that the 
President, acting through the Secretary of State and 
such national and international organizations as lie 
determines appropriate, shall take such action as 
may be necessary to insure that to lire fullest extent 
possible all foreign countries shall take nieantiigiul 
action for the prevention, reduction, and elimination 
of pollution in their waters and in international wa¬ 
ters and for the achievement ol goals regarding the 
elimination of discharge of pollutants at.d the im¬ 
provement of water quality fur at least the same 
extent as the United Stale- does under its laws 
<d i Except as otherwise expressly provided in this 
chapter, the Administrator of the Environmental 
Protection Agency •heiein.ifter in till- i hauler called 
“Administrator" i shall administer Has chapter 
<ci Public iiarticipation in the development revi¬ 
sion. and enforcement of any regulation standard, 
effluent limitation, plan, or program established bv 
the Administrator or any State under tins chapter 
shall be provided for. encouraged, and as-i-tert by the 
Administrator and the State- The Admin: .fralm m 
cooperation with the States shall dere'op and pub¬ 
lish regulations specifying minimum guidelines lor 
l>ublic p.utu ipution in such processes 

if» It is the national i»oli. y that to the maximum 
extent possible the procedures utilized for imple¬ 
menting Hus chapter hall encourage the diastir 
minimization ol papviwuig at.d iiiteragii.ev decision 
procedures, and the best use ol available in.u>i>ower 
and funds, so as to prrvt lit needless duplication and 
uitnecessaiy delays at all levels ol government 
i June 30. 1918. eh 158. title I | 101. a> added O l 18 
1972, Pub L 92-5011. i 2. 88 Stat 816 • 

* * * * 
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.eccion 301 § 1311. Kllliifiil limitations. 

(a) 111 •-u . 1 1 11 > of pollutant discharges except in com¬ 
pliance with law. 

Except a. in compliance with this section and 
sections 1312, 1310. 1317. 1328. 1342. and 1314 of this 
title, the discharge of any pollutant by any person 
shall lie unlawful 

(l>> Timvtahli Inr achievement of objectives. 

In order to carry out the objective of this chapter 
there sludl bo aehieved— 

' 1 • • A * not later than July t. 1977, effluent limi¬ 
tations for point sources, other than publicly 
owned treatment works, < i • which shall require 
the application of the best practicable control 
technology currently available as defined by the 
Administrator pursuant to section 1314'b> of this 
title, or 'ii> in the rase of a discharge Into a 
publicly owned treatment woiks which meets the 
requirements of subparagraph (lit of this para¬ 
graph. which shall require compliance with any 
applicable pretrentineni requirements and any re¬ 
quirements tinder section 1317 of this title; and 
>B> for publicly owned treatment works in ex¬ 
istence on July 1. 1977, or approved pursuant to 
section 12»t of this title prior to June 30. 1974 
• for which const ruction must be completed 
within four vears of npprovali, effluent limitations 
based upon secmutaiy treatment as defined by 
. the Administrator pursuant to section 1314'd>(l> 

o! till- title, or, 

u.'> not later than July 1 1977, any more strin¬ 
gent limitation, including those necessary to meet 
water quality standards, treatment .standards, or 
schcilnl '-, of compliance, established pursuant to 
any Stan law or regulations Minder authority pre¬ 
served by sei tion 1370 of this title* or any other 
federal law or regulation, or required to imple¬ 
ment any applicable water quality standard estab¬ 
lished pursuant to this chapter. 

'2 11 A i not later than July 1. 1983. effluent limi¬ 
tations for categories and classes of point sources, 
other than puhlti ;»• owned treament works, which 
shall lcqnin application of the best available 
tcehnolog' ei comma ally achievable for such rate- 
gorv or ( lass, which will result in reasonable 
lui liter prngie .s toward the national goal of elimi¬ 
nating the discharge of all pollutants, us deter¬ 
mined in accordance with regulations issued by 
I lie Aciniu;i -11 .dm pursualu to section 1314<b> t2i 
ol this title, which such effluent limitations shall 
require tin tli nmataui of discharges ot all pol¬ 
lutants it the Administrator finds, on the basis of 
itilurinalion .nailable to him 'including informa¬ 
tion developed pursuant to section 1325 of this 
tnlci, that such elimination is technologically and 
crononiii .dlv in liicv ihle for a category or class of 
point sum ics as determined in accordance with 
regi latimis issued by the Administrator pursuant 
to y.'ciion 1314• bi 1 2■ of this title, or an in the 


case of the introduction of a pollutant into a pub¬ 
licly owned treatment works' which meets the 
requirements of subparagraph US' of this para¬ 
graph. shall require compliancewith any applic¬ 
able pretreatment requirements and any other 
requirement under section 1317 of this title; and 
tB) not later than July 1. 1983. compliance by 
all publicly owned treatment works ,i 'th the re¬ 
quirements set forth in section 1281'g* '2 ' 1 A* of 
this title, 

(c) Modification of timetable. 

The Administrator may modify the requirements 
of subsection ib>'2i<A* of this section villi icspect 
to any point source for which a permit application is 
filed after July 1. 1977, upon a, showing by tho 
owner or operator of such point source satisfactory 
to the Administrator that such modified require¬ 
ments O' will represent the maximum use of tech¬ 
nology within the economic capability of the owner 
or operator; and (2' will result in reasonable fur¬ 
ther progress toward the elimination of the dis¬ 
charge of pollutants 

(d) Review and revision of effluent limitations. 

Any effluent limitation required by paragraph '2> 
of subsection <b' of this section shall be reviewed 
at least every five years and if appropriate, revised 
pursuant to the procedure established under surh 
paragraph. 

(e) All point discharge source application of effluent 
limitations. 

Effluent limitations established pursuant to this 
section or section 1312 of this title shall be applied 
to all point sources of discharge of pollutants in ac¬ 
cordance with the provisions of this chapter. 

(f) Illegality of discharge of radiological, chemical, or 
biological warfare agents or high-level radioactive 
waste. 

Notwithstanding any other pro* isions of this rliap- 
tcr it shall be unlawful to discharge any radiological, 
chemical, or biological warfare agent or high-level 
radioactive waste into Use navigable waters. • June 30. 
194R. ch 758. title Iff. 5 301. as added Oct 18. 1972. 
Pub. L. 92-500. 5 2. 86 St at. 844 i 

KrrnoN Rcrrniir.n ro in Ori'Mt iirrTioNs 
This section Is referred to in nrrilnn^ 125!*. 12°2 1112 
1313 1314. 1319. 132.1. 1326. 1341, 1342. 136V 1307. 1369 
of Mns title 
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Section 302 


HEESssES 

»«.'«■«' «nn,h. »>" o;; a 

r^r; 1 Mir^s *«.— 

be expected .0 contribute to the atu.nment or main 
tenance o( such water quality. 

(b i ,1 , rnor to establishment of any effluent limi- 
U ion pursuant to subsection <a» of thls sect o^ 
he Administrator shall issue not.ee of intent to 
establish such limitation and within ninety days of 
lu i no ice hold a public hearing to dctcrmlne thc 

==£5===S 

"“nCits :„“mned U .’inc’ludinc Jo MUIn- 

Implemented with available technology or other 

‘"tnaT^nX^hy such limitation demon 
Mn.cs at such hearing that .whether or not such 

rr.: - 

uec, ’ the economic and social costs and the bene- 
,(s to be obtained .including attainment of the o 
this chanter-, such Um.tati,Mi shall ,no 
hr,mm’ elfcctive and the Administrator shall udj . 

EHHSSSi 

5 30-. as added Oct. 18. 1972. Pub L 92 - J,0 °' * *' 
Stat K4fi ' 
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$ 1311. Information and guidelines. 

(») Criteria development and publication. 

tl> The Administrator, alter consultation with 
appropriate Federal and State agencies and other 
interested persons, shall develop and publish, within 
one year alter October 18. 1972 'and from time to 
time thereafter reviser criteria for wat-r duality 
accurately reflecting the latest .scientific knowledge 
(A' on Ihc kind and extent of all identifiable effects 
on health and welfare including, bill not limited to, 
plankton, fish, shellfish, wildlife, plant hlc. shore¬ 
lines. beaches, esthetics, and recreation which may 
be expected from the presence of pollutants in any 
body of water, including ground water; 1 B- on the 
concentration and dispersal ot pollutants, or their 
byproducts, through biological, physical, and chem¬ 
ical processes; and -C- on the effects of pollutants 
on biological community diversity, productivity, and 
stability, including information on the factors af¬ 
fecting rates of eutrophication and rates of organic 
and inorganic sedimentation for varying types of 
receiving waters. 

<2> Tlie Administrator, after consultation with ap¬ 
propriate Federal and State agencies and other in¬ 
terested persons, shall develop anM publish, within 
one year after October 18. 1972 -and from time in 
time thereafter revise- Information -A- on the 
factors necessary to restore and maintain the 
chemical, physical, and biological integrity of all 
navigable waters, ground waters, waters of the con¬ 
tiguous zone, and'the oceans. -13- on the lactois 
necessary for the protection and propagation of 
shellfish, fish, and wildlife for classes and categoric* 
of receiving waters and to allow recreational activi¬ 
ties in and on the water; and -C- on the measure¬ 
ment and classification <>f water quality; and -O- 
for the pm pose of section 1313 of the title, on and 
the identification of pollutants suitable for maxi¬ 
mum daily load measure incut correlated with the 
achievement <>! water quality obie. lives 

(3- Such criteria anil mlormalion and revisions 
thereof shall be issued to the States and shall be pub¬ 
lished in the Federal Hegister and otherwise made 
available to tire public 

(h) Kllliieni limitation guideline*. 

For the purpose of adopting or revising effluent 
limitations under tins enupter the Administrate)! 
shall, after consultation with appiopnate federal 
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and Si.tie agencies and oihi'r interested pe ins. 
publish within one year of October 18, 1972. n da- 
lions. providing guidelines lor effluent limitations, 
and. at least annually thereafter, revise, if appropri¬ 
ate, Midi regulations. Such regulations shall— 

<1> t At identify, in terms of amounts of con¬ 
stituents and chemical, physical, and biological 
characteristics ol pollutants, the degree of effluent 
reduction attainable through the application of 
the best practicable control technology currently 
available for classes and categories of point sources 
■ other than publicly owned treatment works <; and 
• B> specify factors to be taken into account in 
determining the control measures and - practices u 
be applicable to point sources 'other than publicly 
owned treatment works' within such categories or 
da ses Factors relating to the assessment of best 
practicable control technology currently availa¬ 
ble to comply with subsection ibiili of section 
•1311 of this title shall Include consideration of the 
total cost of application of technology in relation 
to the effluent reduction benefits to lie achieved 
from such application, and shall also take into 
account the age of equipment and facilities 
involved, tlie process employed, the engineering 
aspects of the application of various types of 
control techniques, process changes, lion-water 
quality environmental impact 'including energy 
requnements', and such other factors as the Ad¬ 
ministrator deems appropriate; 

< 2 ''A' identify, in terms of amounts of con¬ 
stituents and chemical, physical, and biological 
characteristics of polluta.its. the degree of effluent 
reduction attainable through the application of 
tlie best control measures and practices achievable 
including treatment techniques, process and pro- 
cedure innovation... opevatme. methods, and other 
alternative.-, for clos es and categories of point 
sources 'other than publicly owned treatment 
works 1 . and 

II' specify factors to be taken into account in 
determining the best measures and practices avail¬ 
able to comply with subsection 'b" 2 > of section 
1311 of ttiis title to be applicable to any point 
source 'Other than publicly owned treatment 
work..* within sia ti categoues or classes. Factors 
relating to the assessment of best available tech¬ 
nology shall take into account the age of equip¬ 
ment and facilities involved the process employed. 

I he enguicct ine aspects ol the application of 
v.it toils types ot control techniques, process 
changes, the <ost of achieving such effluent reduc¬ 
tion. Mcn-u.dn quality environmental impact 'in¬ 
cluding ciicii'v ic'iiiiii incut ■ •. and sia !i other t.ie- 
tors as the Administrator deems appiopt cite; and 

■ 3• identity control measures and practice* 
available to eliminate the discharge of pollutants 
from categories and classes of point sources, tak¬ 
ing into account the cost ol achieving such elimi¬ 
nation ol the discharge of puli'.lain.-, 

(»•) r.illiil mu ilisi liurgc cliiiiiu.il ion |" •" ••«t»in s. 

The Administrator, altci c u i-nti.itam. <w.h ap¬ 
propriate Federal and Slate . ini's and otl-.et in¬ 
terest d pcl'-olis shall Is.-lie l flic Mat..i ■•«•! •U- 
propnale v itu pollution rout rut icclirii", within 270 
day after Oi mlr r ' i. '.‘i' r ' u 1 !. -m :"o to '.mi.* 


tlieu after* information on the proce- re*. procedures, 
or operating methods which result in the elimination 
or reduction of the discharge of pollutants to imple¬ 
ment statu laris of performance under sen ion »31t> 
of this title Such information shall include techni¬ 
cal anil other data, including costs, as arc available 
on alternUTlve methods of elimination or i eduction 
of the discharge of pollutants Such u,formation 
and revisions thereof, shall be published m tire Fed¬ 
eral Register and otherwise shall be made available 
to the public. 

(d) Secondary treatment information; alternative 
waste treatment management techniques and sys¬ 
tems. 

Hi The Administrator after consultation with 
appropriate Federal and State agencies and other 
Interested persons, shall publbh within sixty days 
after Octobci 18. 11172 'and from lime to time there¬ 
after' information, in terms of amounts of con¬ 
stituents amt chemical, physical, and biological 
characteristics ot pollutants on the degree ot effluent 
reduction attainable through tlie application of sec¬ 
ondary treatment 

(21 The Administrator after ron.-ult.iUun with ap¬ 
propriate Federal and State agencies and other in¬ 
terested persons, shall publish within nine months 
after October 18. 1972 i«»kI from time to time there¬ 
after' information on alternative waste treatment 
management techniques and systems available to 
implement section 1281 of this title 

(e) Ident ifiral ion and evaluation »f nonpoinl sources 
of pollution; professes, procedures, and methods 
to control pollution. 

The Administrator, after consultation with appro¬ 
priate Federal and State agencies and other in¬ 
terested persons, shall Issue to appropriate Federal 
agencies, the Slates, ".'liter pollution rontiol agencies, 
and agencies designated under section 1288 of this 
title, within one year after October 18, 1972 (and 
from time to time thereafter' information including 
r 11 guidelines for identifying and evaluating the 
nature and extent of nonpomt sources of pollutants, 
and ■ 2 • processes, procedures, and methods to con¬ 
trol pollution resulting from— 

'A> agricultural and .silvicultural activities, in¬ 
cluding runoff from tields and crop and forest 
lands; 

i B • mining activities, including nmolT and silta- 
tion from new. currently operating, and abandoned 
surface and underground mines. 

<ci all construction activity, iiirhidinit rnnotf 
froin the facilities resulting from such ((instruc¬ 
tion; 

iD> the disposal of pollutants in wells or in sub¬ 
surface excavations; 

iE' salt water intrusion resulting from reduc¬ 
tions of fresh water llow from any cause, including 
extracti.ui of ground water, irrigation, obstruction, 
.iiid dlvcrainn. and 

iFi changes in ihe movement llow. or circula¬ 
tion , ' any r, i-.i.jal.lc v ales oi i iuuimi waters, in- 
•1'iilr • i.i.ugv . ..need hy tin? ior.:.lruction of 
dams, levees, channels, causeways, or llow diver¬ 
sion facilities. 


J 
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Section 


3.04 

(continued) 


Such Information and revisions thereof shall be pub¬ 
lished in the Federal Register and otherwise made 
available to the public. 




(f) Guidelines for pretrralmciit of pollutants. 

(1) For the purpose of assisting States in carrying 
out programs under section 1342 of this title, the 
Administrator shall publish, within one hundred 
and twenty days after October 18. 1972. and review 
at least annually thereafter and. if appropriate, re¬ 
vise guidelines for pretreatment of pollutants which 
he determines are not susceptible to treatment by 
publicly owned treatment works. Guidelines under 
this subsection shall be established to control and 
prevent the discharge into the navigable waters, the 
contiguous zone, or the ocean (either directly or 
through publicly owned treatment works* of any 
pollutant which Interferes with, passes through, or 
otherwise is incompatible with such works 

<2 1 When publishing guidelines under this subsec¬ 
tion. the Administrator shall designate the category 
or categories of treatment works to which the guide¬ 
lines shall apply. 


(g) Test procedure* guidelines. 

The Administrator shall, within one hundred and 
eighty days from October 18, 1972. promulgate guide¬ 
lines establishing test procedures for the analysts of 
pollutants that shall include the factors which must 
be provided in any certification pursuant to section 
1341 of this title or permit application pursuant to 
section. 1342 of this title. 


(h) Guidelines for monitoring, reporting, enforce¬ 
ment. funding, personnel, and manpower. 

The Administrator shall *1> within sixty days 
after October 1C. 1972. promulgate guidelines for the 
purpose of establishing uniform application forms 
and other minimum requirements for the acquisition 
of information from owners and operators of point- 
sources of discharge subject to any State program 
under .section 1342 of this title, and '2* within sixty- 
days from October 18 1972. promulgate guidelines 
establishing the minimum procedural and other ele¬ 
ments of any State program under section 1342 of 
this title, which shall include: 

iA* monitoring requirements: 
ill* reporting requirements <including pro- 
ccdurcs to make information available to the 
publici: 

• enforcement provisions: and 

il)> funding, personnel qualifications, and mnn- 


|H ,wcr requirements 'Including requirement that 
no board or body which approves permit npplica- 
M„n- or portions thereof shall include, as a mem- 
,1 , 4 ,jjy peison who icceivcs. or lias during the 
o 1 .am tw.i \i ■■ is received, a significant poition 
,,, hi- nn nine directly or Indirectly from permit 


holder.-, or applicants for a penult*. 


I > UVkiiirati'Mi ami enhancement "f publicly owned 

frrsl* *«»lrr lak«**. 

Tim A<liiiit<isii.it"i' shall, within 270 days after 
O tote'r l»> lt'72 'and fiom tune to time tlicreaftei*. 
I-m.o Mich information on methods, procedures, and 
piocesM s a:, ma- tie appropriate to restore and en¬ 
hance the quality of the Nations publicly owned 
(rent water lake- 


(j) Agreements with Secretaries of Agriculture, 
Army, and Interior in provide maximum ulilixa- 
Iinn of programs to achieve and maintain water 
quality; transfer of funds; authorization of appro¬ 
priations. 

(It The Administrator shall, within six months 
from October 18, 1972. enter into agreements with 
Hie Secretary of Agriculture, the Secretary of the 
Army, and the Secretary of I lie Interior to provide 
for the maximum utilization of the appropriate pro¬ 
grams authorized under other Federal law to be 
carried out by such Secretaries for the purpose of 
achieving and maintaining water quality through 
appropriate implementation oi plans approved undti 
section 1288 of this title. 

(21 The Administrator, pursuant to any agree¬ 
ment under paragraph «1 * of this subsection is au • 
thorized to transfer to the Secretary of Agriculture, 
the Secretary of the Army, or the Secretary of the 
Interior any funds appropriated under paragraph 
( 31 of this subsection to supplement any funds 
otherwise appropriated to carry out appropriate pro¬ 
grams authorized to be earned out bv such Secre¬ 
taries. 

i3> There is authorized to be appropriated to carry¬ 
out the provisions of tins subsection. S100.000.000 
per fiscal year for the tiscal year ending June 30, 
1973, and the fiscal year ending June 30. 1974 
(June 30. 1048. ch. 758. title III 5 304. as added 
Oct. 18. 1972. Pub. L. 92-500. t 2. 86 Stat 850.' 

Section Pmimafd to in OriiLN SicrioNS 

This section Is referred In m sections 1255. 1311. 1313. 
1315, 1342. 1369. 1374 1376 of tins title 


* * 


* 


* 


Section 

306 §1316. National standards nf performance. 

(a) definitions. 

For purposes of this section: 

'1* The term “standard of performance" means 
a standard for the control of the discharge of pol¬ 
lutants which rettect the greatest degree of effluent 
reduction which the Administrator determines to be 
achievable through application of the best available 
demonstrated control technology, processes, operat¬ 
ing methods, or oilier alternatives, including, where 
practicable, a standard permitting no discharge of 
pollutants. 

<2> The term "new source" means any source, the 
construction of which is rnmmcnrcd alter the pub¬ 
lication of proposed regulations prescribing a stand¬ 
ard of performance under this section which will 
be applicable to such source, it such standard is 
thereafter promulgated in accordance with this 
section 
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Section 306 
(continued) 


<3> The term “source" menus any building. rue- 
ture. facility, nr installation from which theu. Is or 
mnv be 'tie discharge of pollutants 

141 The term "owner or operator' means any 
person vho owns, leases, operates, controls, or su¬ 
pervises a source. 

151 The term “construction" means any place¬ 
ment assemble, or installation ot facilities or equip¬ 
ment 'including contractual obligations to purchase 
such l-.irilities nr equipment' at the premises where 
such equipment will be used, including preparation 
work at such premises. 

(hi <'al> curie* of *nurcc*: Federal standards of per¬ 
formance for new sources. 

<li 1 A' The Administrator shall, within ninety 
davs after October 10. 1972. publish <and from time 
to time thereafter "shall revise' a list of categories 
of sources which shall, at the minimum, include: 
pulp and paper mills; 

paperboard, builders paper and board mills: 
met ptmillet iin<; rendering processing; 

<ioirv product processing: 
pruin mills: 

rnpned ami iireserved fruits and vegetables 

processing: 

c.uined arid pr« served seafood processing; 
sugar processing: 
test lie mtlls; 
rent' ut maiiufactui :ng. 
fcedlots; 
elec' 1 oplatiue: 

organic rliotnical« manufacturing: 
inorganic chemicals manufacturing: 
plasiic and synthetic materials manufacturing, 
soul, and detergent manufacturing: 
feitdi/er manufacturing; 

1 .et 1 oleum rctining: 
iron and steel manufacturing; 
nonleiroir. metals manufacturing: 
ph<is|)l’.ate manufacturing: 
sieam electric powerplanl*; 
fcrmalluy manufacturing: 
leather tanning and finishing: 
dav. and asbestos manufacturing: 
rubber processing: and 
Inn' or products processing 
,,(. A s .,011 as practicable, but in no ease more 
than one w ar. after a category of sources is included 
in a list under subparagraph *A» of this puiaiiaiih. 

I he Administrator shall propose and publish 

rei.aiu... establishing Federal standauls of 

peri.um .iae im new Miiiivvs within Midi category. 

•l he Aduutnst 1 ator 'hall atfnrd interested persons an 
optMU-'unitv for written comment on Midi proposed 
regulations After considering such comments lie 
shall promulgate, within one hundred and twenty 
davs aft' r publication of Midi proposed reeulaticlis. 
M „ h > i.u.darda with Mid. adjustments as lie dorm* 
i.ppropi.ale The Adminlstra'or .hall, fiom time to 

tune as leclinoKigV and i.P.rimlivrs ... >evge 

SO, h .■ tan'laid.'. lollowmi! 'he |...s-' f1ure 1 q’.iiied l*y 
t Ills Mil., e, I Kill for P'OII-.I' UI. O "f - 

Standard •« f 11 rloimatire. m levisaiiv H. .-ii.Mia’l 
Pee..,,,., ettedpe upon piM'U.ll alien In establishing 
,, r rave. Mg I i'ileial Hin.'i.r.!- "f performance for 
new •omi'er under the :e-,..n 'he AdmtiM I tutor 


shall take inlo consideration the co-t <f achieving 
such effluent rch:< t:."., and any non water qualitv 
environin'i.nt honed and ei eryv rrq ii'cmenN 
'2> The Administrator mnv di:tinaoi'h among 
classes, tjpes. and sizes within categories of new 
sources for the iiurpe.se of establishing r.udi stand¬ 
ards and shall consider the type of process employed 
(including whether batch or continuous'. 

<3> The provisions of this sectain shall applv *o 
any new source owned or operated by the United 
States. 

(r) Stale enforcement «f *lanilaril* of porformauc 
Each State may develop and submit to the Ad¬ 
ministrator a procedure under State law for applying 
and enforcing standai .« or performance for new 
sources located in such State If the Administrator 
finds‘lliitt tlu*"i roceriure and the law of any State 
require the upnllVattcm and enforcement of stand¬ 
ards of performance to at least the some extent as 
required bv this section, such Stale i< authorized 
to apply and enforce such standard' of performance 
1 except with repot to new sources owned or 
erated by tbc United States'. 

(ill Prulrctiiui from more \l ringed vlamlard*. 

Notwithstanding any other provision of this chap¬ 
ter anv point source the construction of which s 
commenced after October 18. 1972. and which i* 
so constructed as to meet all applicable standards 
of performance shall not be subject to any more 
stringent standard of pertormame during a tcti- 
ve.ir period beginning on the date of completion or 
such construction or during Hie iwru’d of deprecia¬ 
tion or iimoili/ntion of such facility for the pur¬ 
pose of section 107 or 1G9 'or both' of Title 
whichever period end* first 

(c) Illegality "f "I" .all"" »f in vadatinn 

of applicable *tau‘lar<ls of performance. 

After the ellective date of standards of perforn.- 
anre promulgated under this section. l» shall be un- 
lawHil for any owner or operator of any new source 
to operate such source .11 violation ol any 
of perfonniJiicr applicable .0 such source <Ju"e 30. 
1948 rh 7.18. title III < 300. as added Oct 18. M72. 
Pub. L 92- -S00. 5 2 86 Stat. 804 ' 


•it 


it 
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Section 501 


Section 502 


S 1361. Administration. 

(a) Authority of Administrator to prescribe regula¬ 
tion-. 

The Administrator is authorized to prescribe such 
regulations as are necessary to carry out his func¬ 
tions under this chapter. 

ill) I t dual inn oi other agency officers and employees. 

The Administrator, with the consent of the head 
of any other agency of the United States, may 
utilize such officers and employees of such ngency 
as may be found necessary to assist In carrying out 
the purposes of this chapter. 


§ 1362. Definition*. 

Except os otherwise specifically provided, when 
used In this chapter: 

1 1) The term “State water pollution control 
agency' means the State agency designated by the 
Governor having responsibility for enforcing State 
laws relating to the abatement of pollution 

(2 1 The term “interstate agency" means an 
agency of two or more States established by or pur¬ 
suant to an agreement or compact approved by the 
Congress or any other agency of two or more Slates, 
having substantial powers or duties pertaining to 
the control of pollution as determined and approved 
by the Administrator. 

, 31 The term "State" means a State, the District 
of Columbia, the Commonwealth of Puerto Rico, the 
Virgin Islands. Guam. American Samoa, and the 
Trust Territory of the Pacific Islands. 

14 , The 'erni “municipality" means a city, town, 
borough, county, parish, district, association, or 
other public body created by or pursuant to State 
law and having jurisdiction over disposal of sewage, 
industrial wastes, or other wastes, or an Indian tribe 
or an authorized Indian tribal organization, or a 
designated and approved management agency under 

section 1 .188 of this title 

, 51 Tin* term "person" means an Individual, cor- 
potation, partnership, association. State, municipal¬ 
ity. commission or political subdivision of a State, or 

any interstate body. . 

. 6 . The term "pollutant" means dredged spoil, 
solid waste. Incinerator residue, sewage, garbage 
sew age sludge, munitions, chemical wastes, biological 
materials, radioactive materials, heat, wrecked or 
ills -arded equipment, rock. sand, cellar dirt and 
industrial, municipal, and agricultural waste dis¬ 
charged into water This term does not mean 
(\, sewage from vessels" within the meaning of 
seeiion 1 X 22 ot this title; or <U> water gas. or oiher 
mateiial which is injected into a well to facilitate 
production of oil or gas. or water derived in associ¬ 
ation with oil oi gas production and disposed of m a 
well. If the well used cither to facilitate production 
or for di.-posa! purposes Is approved by authority of 
the State in which the well is located, and If such 
State dete.mines that such injection or disposal will 
not result in the degradation of ground or surface 

w ater resources. 

i7i The term "navigable waters means the 
waters of the United Stales, including the territorial 


( 8 i The term 'Territorial seas" means the belt of 
the seas measured from the line of ordinary low 
water along that portion of the coast which is in 
direct contact with the open sea and the line marking 
the seaward limit of inland waters, and extending 
seaward a distance of three miles 

(9) The term "contiguous zone" means the entire 
zone established or to be established by the United 
States under article 24 of the Convention of the 
Territorial Sea and the Contiguous Zone 

(10) The term “ocean" means any portion of the 
high seas beyond the contiguous zone 

(1H The term “effluent limitation" means any re¬ 
striction established by a State or the Administrator 
on quan'itles. rates, and concentrations of chemical, 

physical, biological, and other constituents which 
are discharged from point sources into navigable 
waters, the waters of the contiguous zone, or the 
ocean. Including schedules of compliance 

(12» The term "discharge of a pollutant and the 

term "discharge of pollutants" each means 'A' any 
addition of any pollutant to navigable water*■ [rom 
anv point source. <B‘ any addition ol any pollutant 
to the waters of the contiguous zone or he ocean 
from any point source other than a vessel or other 

^G^The term “toxic pnllutur.r means those 
pollutants, or combinations of pollutants Including 
disease-causing agents, which after discharge mid 
upon exposure, ingestion, inhalation or assimilation 
into anv organism, either directly from the environ- 
r„‘o, indirectly »y ,»ec,u.., .mod,Hi («a 
will on the basis of Information availaba to tl.e 
Administrator, cause death, dis-a-e. brliavi..rM ab¬ 
normalities. cancer, genetic mutations, physiological 
malfunctions .including malfunctions m reproduc¬ 
tion > or physical deformation*, in such oi g.uitsms 
their offspring. 

114 . The term "point source means any di <ern 
pile confined and discrete conveyance. Including mt 
not limited to any pipe, ditch, channel. t-iMHl. con¬ 
duit well, discrete fissure, container, ivllmr. stock, 
concentrated animal feeding op. rai.oti or ves.^ oi 
other floating craft, from which pollutants .«« 
nfay he discharged. 

(l.S> The term "biological monitoring shall mean 
the determination of the elici t., on aquatic life, in¬ 
cluding accumulation of polhi'anis m t.sM.e. In re¬ 
ceiving waters due to the discharge • 1 pollutants 
,A, by techniques and procedures, hwiu'hne «»• 
ol organisms representative ol appropriate 
levels of the food chain appropriate <•» the volume 
and the physical, chemical and b:olu.-i< cl - ha. ae 
tcristics of the effluent, and Hi at apptopna.- f 

quencie* and locations 

GO Tl.e term "discharge" when used without 
qualification Includes a discharge of a pollutant, and 

a discharge of pollutants 

G7i The term "schedule of compliance means a 
schedule of remedial measures including an enforce¬ 
able sequence of actions oi operations leaning to 
comp'-nnee with an effluent limitation, oilier limita¬ 
tion. prohibition, or standard 
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Section 509 


I |V». Administrative procedure and Judicial review. 

iat (1 > For purposes o' obtaining information un¬ 
der section 1315 of tins title, or carryinB out section 
1361 >ei of this title, the Administrator may issue 
subpenas for the attendance and testimony of wit¬ 
nesses and the production of relevant papers, books, 
and documents, and lie may administer oaths. Ex¬ 
cept for diluent data, upon a showing satisfactory 
to the Administrator that such papers, books, docu¬ 
ments. or information or particular part thereof, if 
made public, would divulge trade secrets or secret 
processes, the Administrator shall consider such rec¬ 
ord, rc;>ort. or information or particular portion 
thereof confidential in accordance with the purposes 
of section 1905 of Title 18, except that such paper, 
book, document, or information may be disclosed to 
other offices, employees, or authorized representa¬ 
tives of the United States concerned with carrying 
out this chapter, or when relevant in any proceeding 
under this chapter. Witnesses summoned shall be 
paid tlx same fees and mileage that are paid wit¬ 
nesses in the courts ol the United States. In case of 
contumacy or refusal to obey a svbpena served upon 
any person under this subsection, the district court 
of the United States for any district in which such 
person is found or resides or transacts business, upon 
application bv the United States and after notice to 
such person, 'hall have jurisdiction to issue an order 
requiring such person to appear and give testimony 
before the Administrator, lo appear and produce 

papers books, and documents before the Administra¬ 
tor or both and any failure to obey such order of the 
court may he punished by such couit as a contempt 

thereof „ , 

, 21 The district courts of the United States aie 
authorized, upon application by the Administrator, 
to ts.Niie -ubiMinas for attendance and testimony of 
witnesses and the production of relevant papers, 
books, and documents, for purposes of obtaining 
information under sections 1314'bi and to of tlus 

dip. Any papers, books, documents, or othci infor¬ 
mal, 0 „ or pint thereof, obtained by reason of such a 
subpoint shall be subject lo the same requirement* 
as are provided in paragraph Hi of this subsection. 


Review of the Administrator's acl.ou <A> 

In promulgating any standard ol performance under 
section 1316 ot this title, *B> it. making any deter¬ 
mination pursuant to section 1316 b> 1 1» <<-'• ol tlus 
title, (Ci in promulgating any effluent standard, pro¬ 
hibition. or treatment standard under section 1311 
of this title. «Di in making any determination as to 
a Slate permit program submitted under section 
1342 1 b> of this title. <Ko in approving or promulgat¬ 
ing any effluent limitation or other limitation under 
section 1311. 1312, or 1316 of this title, and <Fi In 
Issuing or denying any permit under section 1342 of 
this title, may be had by any interested person in 
the Circuit Court of Appeals of the United States 
for the Federal judicial district in which such person 
resides or transacts such business upon application 
by such person Any such application shall be made 
within ninety days from the date of such determina¬ 
tion, approval, promulgation, issuance or denial, or 
alter such date only if such application is based 
solely on grounds which arose alter such ninetieth 
day. 

<2) Action of the Administrator with respect to 
which review could have been obtained under para¬ 
graph (1) of this subsection snail not be subject to 
judicial review in any civil or criminal proceeding 
for enforcement. 

< c i In any judicial proceeding brought under sub¬ 
section ib' of this section in which review is sought 
of a determination under tlus chapter required to 
be made on the record alter notice and opportunity 
for hearing, if any party applies to the court for 
leave to adduce additional evidence, and shows to 
the satisfaction of the court that such additional 
evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence in 
the proceeding before the Administrator, the court 
may order such additional evidence land evidence 
m rebuttal thereof) to be taken before the Admin¬ 
istrator. in such manner and upon such terms and 
conditions as the court may deem proper. The Ad¬ 
ministrator may modify his finding;, as to the facts, 
or make new findings, by reason of the additional 
evidence so taken and he shall file such modified or 
new findings, and his recommendation, if any. for 
the modification or setting aside of hi- original de¬ 
termination. with the return of sueli additional 
evidence .June 30. 1048. cli. 168. title V. <509. as 
added Oct. 18. 1972, Pub L. 92-300, <2, 86 Stat. 
891 > 
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APPENDIX B 

UNITED STATES DISTRICT COURT 
70R THE DISTRICT OS’ COLUMBIA 


AMERICAN PAPER INSTITUTE ) 

) 

Plaintiff ) 

) 

v. ) 

) 

RUSSELL TRAIN, et al. | 

Defendants ) 


^ r—' 
5J-,- -i- 

r»»v. 

v.It.v. •"* 
v.» 

«-•" < : —<> 

«=«.'. » 
tn. 


r /V-S(V ■ 

Civil Action No. l?03-75 


) s rrrrrp 

Defendants ) *** 

SEI’20B7'1 

MEMORANDUM OPINION 

Plaintiff brought this action to set aside certain regula¬ 
tions setting forth water pollution effluent limitations 
guidelines and standards of performance for the pulp, paper 
and paperboard industries. These regulations, v« r e published 
pursuant to the Federal later Pollution Control Act Amendments 

of 1972 ("FWFCA" or "the Act"); Pub.I.. 92-500, C6 Slat. 0l6, 

1 / 

33 U.S.C. § 1251 et sen. (October 10, 1972) 

The precise issue is whether this Court has jurisdiction 
to review the regulations in question. Plaintiff contends that 
the challenged regulations are rovicvable in this Court pursuant 
to the Administrative Procedure Act ("who APA"), 5 U.U.C, 555 
et sen. Defendants maintain that the regulations arc effluent 
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Plaintiff's argument appears to be that the regulations in 
question are guidelin es issued pursuant to’ § 304(b) of the 
Act, 33 U.S.C. § 1314(b) or that, if not guidelines, are 
void limitations promulgated erroneously in the stead of 
guidelines. In cither eventi plaintiff claims these regula¬ 
tions are rcviowable in this Court untier the provisions of ohe 
APA (Section 10(a)). Assuming argu endo .that the regulations 
are guidelines only, or guidelines divisible from dhh^tbens 
for purposes of review, we hold that this Court does noo have 
jurisdiction to review. 

The Fi/fCA at § 304(b) provides for trie prcr.ralgr.tion of 
guidelines as an aid to the establishment of effluent Dmnita- 
ti.ons standards of performance for existing point sources, s.ucn 
limitations to be promulgated for use in tire permit issuance 
mechp.riia.il to be put in effect no later then duly 1, 1.. f t • *-"• 

33 U.S.C. 55 1311 ancV'131»!(b). Since guidelines arc- o:ii.y an 
aid in establishing effluent limitations and since 1:11 tetionr, 
not guidelines, comprise the standards of perfomanc.' for the 
issuance of permits, plaintiff cannot be noard to complain tha* 
it is "tfl verrc ly af fec tc-d o r cngrloupd” by i.u.i -'Ivlin' the 
criteria of Uoetiou 10(a) of tlie AI'A. II '•hose i«.; u . ti 
limitations, which this Court folds they > fact nr a. 5 %0 ( > 
the rv.h’vl provides lor review by a I'nitech : tales Con.’., of Apr: '■ 


end net by a United rtf.’.-n lf-slrici Com’, 
nubjee.-. : tier ,jvv‘ • .-n. 


tii-v f ,v •» t act 




Ar to •..’bother of : Vs- ' 

this Court as well r.r. W.o Con. t nf f'. . ' 


\t : ■ ; • h’.d 


I ’ .• ?•’!> 
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that "when Congress has. specified a procedure for judicial re-. 
view of adminictrativc action, courts will not mate nonstatutory 
remedies available without a shoving of patent violation of 
aceney autnority or manifest infringement of substantial rights 
irremediable by the statutorily prescribed method of review. . . 
Wader v. Vol ne. 151 U.S. App. D.C. SO, 95, >l66 F.2d 2ul, 266 
(1972). Accordingly, plaintiff's complaint, is dismissed for the 
jurisdictional reason already sot forth. An order consistent 
with the foregoing has been entered this date. 


Q\ . !.i C? rCT’ 


_ ■■■ , ^ ■ 

T i John li. Pratt 

United'States T*«strict Judge 


September 10, 19YH 


ORDER 


The Motion to Dismiss filed by the defendants in 
this action is GRANTED, and the action is hereby DISMISSED, 
on the ground that the regulations challenged by the plaxntiff 
in this suit arcT effluent limitations which, pursuant to 
Section 509 of the Federal Water Pollution Control Act Amc.ndmen 
of 3.972, are subject to review only in United States Com i.o of 


Appeals. 


ou-r? - 
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L'r.icJ U. U. Out. Cour: 

APPENDIX C at ROANCX”., VA. 

[- ) L if- D 
SEP 27197^f 

TN THE UNITED STATES DISTRICT COURT , . 

FOR .THE WESTERN DISTRICT OF VIRGINIA JOV'Yyl'. “A 

ROANOKE DIVISION 


E. I. DuPONT DE NEMOURS ) 

and COMPANY, et al, 

plaintiffs, 

) 


KIJSSELL E. TRAIN, et al, ) 


CIVIL ACTION NO. 74-5/ 


OPINION and ORDER 


BY: James C. Turk, Chief U. S. 

District Judge 


Defendants.) 

This suit is brought by eight chemical manufacturers 
seeking declaratory and injunctive relief against the Administrator 

and Deputy Administrator of the environmental Protection Agency 

(hPA). The case is presently before the court pursuant to plaintiffs’ 

motion for partial summary judgment and declaratory judgment and 

the defendants' motion to dismiss for lack of subject matter. 

jurisdiction or alternatively to stay the proceedings. 

Plaintiffs ultimately seek to have this court enjoin and 

set aside certain regulations promulgated hy the Administrator of 
the EPA governing the affluent discharge of sulfuric acid plants 
on grounds that they are arbitrary, capricious, not supported by 
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substantial evidence, beyond the statutory authority of EPA and 
net in accord ./ith procedures of the Federal water Pollution contfcwi 

Act Amendments of 1972, 33 U.S.C. 5 *25.1 «£S. ActM) and ij 

the Administrative irocedure Act. nc^iution of these allegation^ 

requires factual determinations and they are accordingly not now ripe 

for disposition. IlLever, plaintiffs also raise several issues o^: 

i Ji j 1 , 

statutory LonstrudSm. not dependent upon tautua*. deLonr.it,atior.s lea 
1 * ■ i . '• >: 

which may result in the disposition oi the case at this Lina. V- ; 

following issues arc now before the court for resolution: 


1. Whether the Administrator of the EPA has the 
authority under section 30L(b) of the Act to 
issue regulations establishing effluent 
limitations for sulfuric acid plants; 

2. Whether the regulations in question conform to 
section 304(b) of the Act and the notice and 
public participation provisions of the Adminis¬ 
trative Procedure Act; and 

3. whether this court has jurisdiction to review 
the regulations in question and the procedures 
by which they were promulgated, or whether as 
defendants contend, this suit should be dismissed 
for lack of subject matter jurisdiction. 


THE STATUTE 


The Federal Water pollution Control Act Amendments of 
1972, while technically amending the Federal Water Pollution 
Control Act of 1965, 33 U.S.C. S§ 1151 et se£, is in effect 
a comprehensive statute in its own right. Section 101(a) of the 
Act states as its objective "to restore and maintain the chemical, 
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physical and biological integrity of the Nation's waters.- and 
states as two of its goals “that the discharge of pollutants into 
the Navigable waters be eliminated by 1935" and “that wherever 
attainable, an interim goal of water quality which provides for 
the protection and propagation of fish, shellfish, and wildlife 
and provides for recreation in and on the water be achieved by 
July 1, 1983." Of primary interest tip this suit are sections 3(1, 

304 and 402, which establish the regulatory framework for achie- ing 
the above goals and section 509(b) (1)jj providing for judicial re-:-w 

of the Administrator's actions. ) I 

Section 301(a) makes it | unlawful for any person tcj dis¬ 
charge any pollutit except as in compliance with certain enumerated 
sections-of the Acjt .including section’301. Section 301(b) then ; ,tates 

"in order to carry out the objective of 
this Act, there shall be achieved— 

» (1) (A) not later than July 1, 1977 ' 

effluent limitations for point sources... 

(i) which shall require the application o 
the best practicable control techno ogy 
currently available as define^ by the 
Administrator pursuant to section 30 ( 

of this Act.... 

n(2) (A) not later than July 1, 1983, 

' ' . . . • Pit-paories and classes of 

effluent limitations for categories i 

catio^of^he'best^available^technology economically 

lations issued by the Administrator pursuan 
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section 304(b) (2) of this Act. which such effluent, 

limitations shall require the elimination of di 
charges of all pollutants if the Adnanl =“““ . ■ 

finds, on the basis of information available to 
him (including information developed pursuant to 
section 315), that such elimination is techno 
loqically and economically achievable for a 
category or class of point sources as determined 

in accordance with regulations issued by the 

Administrator pursuant to section 301(b)(2) 
this Act...." 

Section 304(b) to which section 301(b) refers provioes 

"For the purpose of adopting or revising 
effluent limitations under this A ct theAdminis- 
trator shall, after consultation with appropri 
Federal and State agencies and other xnterested 
persons, publish within one year of enactment of 
this title regulations, providing guidelines for 
effluent limitations, and at least annually there- 
after, revise, if appropriate, such regulations. 

Such regulations shall 

"(1) (A) identify, in terms of amounts of 

constituents and chemical, physical, and biologica 
characteristics of pollutants, the degree of 
o'fluent reduction attainable through the application 
of the best practicable control technology curreny 
available for classes and categories of point soure.s 

and 

"(B) specify factors to be taken into account 
in determining the control measures 
to be applicable to point sources.. .within -• 
categories or classes. Factors relating to the 
assessment of best ’practicable control technology 
currently available to comply with subsection ( > . 

“l or action 301 of tnis Act shall include con¬ 
sideration of the total cost of application o 
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system o 


technology in relation to the effluent reduction 
benefits W be achieved from such application and 
shall also take into account the age of equipment 
and facilities involved, the process employed the 
engineering aspects of the application of various 
types of control techniques, process changes, non- 
water quality environmental impact (inc u g 
energy requirements), and such other factors as the 

Administrator deems appropriate. 

.. ( 2 ) (A) identify, in terms of amounts of con¬ 
stituents and chemical^ physical^ and ^° o ° g offluent 

best control measures and practices »<*ieyable 

including treatment techniques P™ e "°=Sves ' 

innovations, operating methods, and other i 

Tor classes and categories of point sources. .., and 

. . • c,, factors to be taken into account in 

deterlrining the Lst measures and practices available 

to comply with subsection (b)(2) of section 
, this Act'to be applicable to any -“^^ting 

within such calories or classes, -ctor^re .^g _ 

to the assessment or oesc v fnnilities 

take into account the ^^--"LS^a^cts 

STST app-a^nof ^i-^es. = l £ tecbniques. 

process changes, the co . ; mn act 

reduction, non-water quality environmental impact 
(including energy requirements,,and such ^ 
factors as the Administrator deems appropriate, 

» (3) identify control measures and practice 
available -.eliminate the discharge 

::r e t^ S C t o! : achieving such elimination of 
the discharge of pollutants. 


The 


statutory scheme further provides for a national 


.. u_„,_ the "National pollutant 

lischarge permits known as tne 
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Discharge Elimination System" (HPDES) to insure that the control 
levels established by the Act are achieved. Thus, section 402(a) 

(1) states: 

"Except as provided in sections 218 and 404 or 
this Act, the Administrator may, after opportunity 
for a public hearing, issue a permit for the dis¬ 
charge of any pollutant, or combination of pollutants, 
notwithstanding section 301(a), upon condition that 
such discharge will meet either all applicable require 

'■ . .-am in 7 306 307, 300 and 403 

i, K :nts under sections 301, 302, jOu, au , 

of this Act, or prior to the taking of necersc.-i 

implementing actions relating to all such requirements, 

such conditions us the Administrator determines are 

necessary to carry out the provisions of the Act. 

Section 402 (b-e) further provides that the permit issuing authority 
be given to the individual states which submit a program which meets 
the requirements of the Act, although the Administrator retains the 
power to prevent the issuance of a permit ho deems to be "outside 
the guidelines and requirements of this Act." d 402(d)(2). 

Section 609(b) provides for judicial review of the 

Administrator's determinations: 

"(1) Review of tne Aaministrator's action 
(A) in promulgating any standard of performance 
under section 306, (B)in making any determination 

pursuant to section 306(b)(1)(c), (C) in promulgating 

any effluent standard, prohibition, or treatment 
standard under section 307, (D) in making any deter¬ 

mination as to a state permit program submitted 
under section 402 (b), (E), in approving or promul¬ 

gating any effluent limitation or other limitation 
* under section 301, 302, or 306, and (F) in issuing 

or denying any permit under section 402, may be had 
by any interested person in the Circuit court o^ 
Appeals of the United States for the federal judicial 
district in which such person resides or transacts 
such business upon application by such person. Any 
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such application shall be made within ninety days 
' from the date of such determination, approval, 
promulgation, issuance, or denial, or after su 
date only if such application is based solely o 
grounds which arose after such ninetieth day. j 

•• (2) Action of the Administrator with respect , 

to which review could have been subiect 

naraataph (1) of this subsection shall not be subjec 
^judicial review in any civil or ordinal proceeding 

for enforcement.” 

THE REGULATIONS j; 

On August 6, 1973. the EPA published notice of proposed 

rulemaking "with respect to.effluent limitations guidelines, standards 
of performance and pretreatment standards for new sources." 38 Fed. 

Reg. 21202. On October 11, 1973.. EPA published notice of proposed 

rulemaking for 40 C.F.R. Port 418. "Effluent Limitations Guidelines 
and Standards of Performance and Pretreatment for Inorganic Chemicals 
Manufacturing Point Source Category." 38 Fed. Reg. 28174 et £2*. 
proposed regulations subdivided the inorganic chemicals manufacturing : 
category into twenty-two sub-categories, each representing a drftoren. 

chemical, including n ulfuric acid. With respect to sulfuric ae-id, 
proposal discussed the-three principal methods of manufacture - double . 

absorption plants, single absorption plants and spent acid plants - an, 

stated that the proposed regulations would not apply to spent acid 

plants. However, the proposed regulations for both single and doubie 

absorption plants established the standard of "no discharge of process 

waste water pollutants to navigable waters" both "after application 
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of the best practicable control technology currently available" and 
..after application of the best available technology economically 
achievable." 38 Fed. Reg. 28193. After receiving additional comments, 
including comments from seven of the plaintiffs to this suit, 

R eg. 9612. final regulations were issued on March 12. 1974 for 40 
C.F.R. part 415 (Inorganic chemicals Manufacturing Point source 
Category). The Administrator declined to change the basic proposed 
regulations for sulfuric acid production, and the "no discharge of 
process waste water pollutants" went into effect. 40 C.F.R. si 415.21. 
415.213. 39 Fed. Reg. 9634. The proposed regulations for sulfuric 

acid production (us well as other subcategories in the Inorganic 
Chemicals Manufacturing Group) were modified with regard to the 
limitations representing best practicable control technology currently 
available (40 C.F.R. 1 415.212). by providing that the "no discharge" 
standard might be adjusted for certain plants by the Regional Adminis¬ 
trator or the State in issuing an NFDES permit; according to the 
regulation, such an adjustment could be made on the basis of a .Lowing 
that certain factors peculiar to the discharger arc "fundamentally 
different" than the factors considered in formulating the regulation. 

40 C.F.R. 5 415.212, 39 Fed. Reg. J63 1. , 

- Plaintiffs' statutory construction argument is essential 

. . , -i nrr* not valid effluent 

that the regulations for sulfuric aci P 

..guidelines" complying with the retirements of section 304(b). They 
contend that the word "guidelines" in section 304(b) is a tern of 
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art which contemplates the administrative promulgation of broadly , ; 

outlined regulations to serve as a starting point for the development 
of specific restrictions which would then be individualized for 
each discharger by way of permits issued by the Regional Administrator 
or State pursuant to 1 402 with such permits eddying the .-limitation, 
to be "achieved” pursuant to 0 301. In support of this construction ^ 
plaintiffs *ote that i 304(b) requires that the guidelines.to-be 
published as regulations contain two elements: (1) the degree of . 

effluent reduction "attainable" by 1977 using the "best practicable , 
control technology currently available" and bv )983 using the "best 
available control measures and practices achievable" for classes and 

t 

categories of point sources; and (2) a specification of the factors . 

to be taken into account in determining the control measures applicable 
to point sources within such categories or classes in order to attorn 
these goals. Thus plaintiffs argue that the regulations were intended 
to be flexible guidelines and not prescriptive rules applicabl 
the board to all plants in a given category (i.e. sulfuric acid plants) 

and the permit granting agency would look to the guidelines for 

. . •, e , 0 f effluent-limitation attainable for a given 

determining bhe c^gret or em 

plant. 

Plaintiffs' specifically contend that the regulations for 
sulfuric acid plants fail to discuss the statutory tactoro 
provide no guidance to the permit -granting authorities, lurth 
they contend that rhe KPA'3 construction and implementation of the Act 
would frustrate the intent of Congress in allowing the States to play 
a major role in implementing the Act. They argue that by making the 
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regulations binding proscriptions in tho form of specific limitations 
instead of a "range" of discharge levels together with factors to be 
taken into account for discrete industrial categories, tne EPA has 
deprived the States of discretion in administering the NPDES p?ogram. 
This is said to be contrary to the intent of Congress expressed in 
i 101(b) of the Act "to recognize, preserve and protect the primary 
responsibilities and rights of the States to prevent, reduce and 
eliminate pollution...." 

Based on their construction of the Act, plaintiffs then 
contend that review in the Court of Appeals pursuant to S 509(b)(1) 
of the Act is not available to challenge the regulations constituting 
effluent guidelines under § 304(b). Since § 509(b) provides only 
for review of EPA actions under sections 301, 302, 306, 307 and 402 o 
the Act, review of other regulatory actions by the EPA as well as 
certain other agencies empowered to act under the Act would proceed 
under the Administrative Procedure Act, 5 U.P C. § 702, through other 
jurisdictional statutes such as the Mandamus and Venue Act ox 1962, 

28 U.S.C. § 1361. Thus plaintiffs argue that review of § 304(b) 
guidelines is not encompassed by § 509(b). In support of this 
position, plaintiffs point out that each of the sections specified 
in £ 509(b) allow regulatory actions by the EPA which may then be 
enforced by the Administrator pursuant to § 309 or by "any citizen" 
pursuant to § 505 by way of a civil suit in the district court. 
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They iirgua^that actions taken pursuant to sections not specified 
S 509(b), including guidelines issued pursuant to § 304(b), require 
further implementing steps, and hence a decision of broad precedential, 
effect by a Court of Appeals was not deemed necessary in the first 


instance. 


In contrast, defendants contend that the Act contemplates 


that the Administrator promulgate actual effluent limitations which . 
will then be uniformly applied by the Administrator or the states in 
issuing NPDES permits under section'402. According to their con¬ 
struction, section 304(b) guidelines have no direct relationship to 
permit proceedings under section 402, but merely provide a basis 
for establishing the effluent limitations. They accordingly argue 
that the regulations are effluent limitations properly established 

i 

pursuant to section 301 (b). 

Defendants view the regulations in question, 45 C.F.R. §§ 
415.212, 415.213, as valid effluent limitations promulgated pursuant 
to section 301(b) with the fixed number of zero for the discharge of 
process waste water from sulfuric acid plants being the established 
limitation. In addition they contend that 45 C.F.R. Part 415 establish 
the "guidelines" required by section 304(b) by subdividing the 
inorganic chemical manufacturing group into 22 subcategories of 
specific chemicals 2 . Thus defendants contend that the regulations 
are "guidelines" issued pursuant to section 304(b) by way of subcategor 
nation, but are effluent limitations in terms of the specific numerical 

restrictions imposed. * 



112 ’ 


On ttie basis of this construction, defendants argue that 
jurisdiction to review the regulations is exclusively in the Court 
of Appeals pursuant to section 509(B)(1)(B). Furthermore, it is 
asserted that since the "guidelines'.- -re intertwined with and provide 
a definitional basis for the limitations, they should also be 
reviewed in the Court of Appeals. 


IX 

The issue of scatutory construction presented an this 

3 , 

case is one of first impression in which the court must see* 

the intent of Congress from the words and structure of the statute 


and its legislative history. Although the varying interpretations 
of the Act presented by the parties both find support in the statute 
ana its history, for the reasons which follow the court concludes: 

(1) that the Administrator was authorized to promulgate by regulation 
the effluent limitations in issue; (2) that the structural and content 
requirements of such regulations under section 304(b) were satisfied; 
and (3) that judicial review of these limitations and guidelines is 
exclusively in the Court of Appeals under section 509(b)(1)(E). 


1 . 

Taken cis a whole, the various sections of the Act support 
the defendants' construction that section 301(b) effluent limitations 
were intended to be promulgated as regulations apart from section 
402 permit proceedings. This is implicitly supported by section 
509(b) (1) (E) which provides for review of the Administrator's actions 
"in approving or promulgating any effluent limitation under section 
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301, 302, ~©r 306...." The independence of such limitations is also 
implicit in section 505 which provides in subsection (?) for any 
citizen to sue for a violation of "an effluent standard or limitation 
under this Act"; but even more revealing is section 505 (f ) which defines 
"effluent standard or -limitation under this Act" to include six separate 
definitions among which are: "(1) effective July 1, 1973, an unlawful 
act under subsection (a) of section 301 of this Act, (2) an effluent 
limitation or other limitation under section 301 or 302 of this Act; ... 
or (6) a permit or condition thereof issued under section 402 of this 
Act...." Obviously under plaintiffs' construction of the Act the second 
definition quoted above would be redundant with the sixth. plaintiffs 
have offered no explanation for this apparent inconsistency with their 


position. 

Plaintiffs would avoid the implication of section 509(b) 
(1) (Ij) by construing the word "promulgating" in section 509(b)(1)(E) a: 
applying only to section 302 and the; word "approving" as having appli¬ 
cation to effluent limitations under-sections 301 or 306. In support 
of Lh.i.M construction, pluinLifla point out that set:Lion 402 (b) allows 
a state to develop a plan for issuing perr.ii ts and thus displace 
the Administrator’s authority to .issue permits; and further that 
section 402(d) provides a chock on the states by allowing the 
Administrator to veto a permit issued by the state: 
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"(d)(1) Each state shall transmit to the 
Administrator a copy of each permit appli¬ 
cation received by such State and provide 
notice to the Administrator of every action 
related to the consideration of such permit 
application, including each permit proposed 
to be issued by such State. 

"(2) No permit shall issue...(b) if the 
Administrator within ninety days of the date 
of transmittal of the proposed permit by the 
State objects in writing to the issuance of 
such permit as being outside the guidelines and 
requirements of this Act . (plaintiffs' emphasis). 

I’rom these sections, plaintiffs argue that the use of 


"approving" in section 509 (b) (1) (E) was in reference to the Adminis 
trator's action in reviewing effluent limitations under section 301(b) 
or standards of performance under section 306 4 which would be set by 
the States in permits. They further contend that such approval was 
a necessary element inasmuch as such a federal connection, to a si.ate 
program was necessary in order to justify review in the federal courts. 
On the other hand, plaintiffs argue that section 302 5 provides for the 

n. # 

promulgation of effluent limitations by the Administrator in certain 
defined situations without a provision for state implementation. This 
is said to explain the use of "promulgating" in section 509 (b) (1) (E). 

Such a construction of section 509(b)(1)(E) is 
unconvincing for several reasons. First, section 302 does not require 
that effluent limitations be "promulgated"; rather it states that 


"effluent limitations... shall be established." 
see a distinction between the establishment of 


The court fails to 
limitations under 


section 302 and the achievement of limitations under section ~>0.l(b) 



- 115 


particularly in view of the language used in section 301(e) ; 

"Effluent limitations established pursuant to 
this section or sectionof thr^s Act sha.i.1 
applied to all point sources of discharge of pollutants 
in accordance with the provisions of this Act." _ 


Similarly section 302(c) provide^: 

"The establishment of effluent limitations 
under this section shall not operate to delay the 
application of any effluent limitation established , 

under section 301 of this Act." I 

l 

Second, plaintiffs' construction of the interrelationship between 
section 509(b)(1)(E) and section 402(d)(1) and (2) ignores the 
fact that sections 402 (d)(3), 402(e) and 402(f) allow the 
Administrator to waive review of permits issued by the States, 

I 

and thus in such situations,' by plaintiffs' analysis, there would 

l 

be no federal judicial review under section 509(b) (1). Finally, 

the reference to "guidelines and requirements of this Act in sec cion 

6 

402(d) (2) would appear to section 304(h) guidelines (as opposed to 
section 304(b) guidelines) in view of the references to "guidelines" 

. t- 

in sections 402(b), 402(c)(1), and 402(c)(2) and 402(e) being 
specifically to section 304(h) guidelines. 

Even more strongly suggestive of the conclusion that 


section 301(b) limitations were intended to be promulgated as 
regulations is the interrelationship between section 301(b) and 
304(b). Thus the requirements of sections 304(b)(1)(A) and 304 
(b)(2)(A) that the Administrator publish regulations which identify 




the degree of effluent reduction attainable by 1977 and 1933 appears 

to contemolate the issuance of actual effluent limitations which 
\ 

are referred to ir section 301(b)(1)(A) at: being "defined by -he 
Administrator pursuant to section 304(b) of this Act" and in section 
301(b)(2)(A) as being "determined in accordance with regulations issu' 
by the Administratorpursuant to section 304(b)(2) of this Act...," 

Doth plaintiffs and defendants quote the definition of 
olfluent limitation in section 902(11) in support of their respective 
interpretations of the Act: 


"The term 'effluent limitation* means any 
restriction established by a State or the 
Administrator on quantities, rates, and concen¬ 
trations of chemical, physical, biological, and 
other constituents which are discharged from 
point sources into navigable waters, the waters 
of the contiguous zone, or the ocean, including 
schedules of compliance. " 

Plaintiffs argue that since a state cannot issue regulations 

the definition indicates that effluent limitations do not involve 

regulations and that the definition contemplates that both the 

states and the EPA will have a shared role in establishing effluent 

limitations. However, the court does not perceive this definition 

as being inconsistent with the defendants' construction of the 

% 

Act and the regulations herein challenged since the effluent > 
limitations promulgated by the Administrator may nevertheless be 
"established" for a given discharger through a permit issued by 


a state which has satisfied the requirements of section 402. 





f Further support for the conclusion that NPDES permits 
issued pursuant to section 402 would embody the effluent limitations 
previously established by the Administrator is implicit in the 
fact that section 402(a) requires that such permits meet the 
•■applicable requirements'under section 301" but omits any reference 

to section 304(b) guidelines. , 

As noted, the regulations herein challenged establish 

the number of zero as the effiuent limitation for both single and 
double absorption plants. The court'is of the opinion from a 
conrideretion of the structure and wording of tne Act that, the 
Administrator had the authority to promulgate such limitations 
under section 301(b) pursuant to his authority under section 304(b). 
It follows that plaintiffs' substantive challenge to such limitations 
must be* brought in the Court of Appeals pursuant to section !i'J? M C-J 


Plaintiffs further challenge the regulations in crue d 'on 
for failing to specify the factors to be taken .into account m 

determining the control measures and practices to be applicable 
to point sources' within such categories or classes, ns required by 
section 304(b) (1) (B) and 304(b) (2) (B) . As noted, defendants argue 
that the subcategorization in effect establishes ••guidelines" under 
section 304(b). They contend that variations in plant age, size, 
manufacturing processes, raw materials etc. (section 304(b)(1)(B) 
and 304(b) (2) (B) factors) were taken into account by such subcategon 



zation. They further argue that this approach is consistent with the 
statutory scheme and facilitates the achievement of reasonably uniform 
limitations for similar point sources under section 301 of the Act. 

The court notes that although the factors were not set fori_h 
as regulations as such, the- regulations do indicate that the factor^, 
were considered. The regulations in question also indicate that the 
effluent limitations established could be varied for an individual 
discharger in an NPDES permit upon a showing "that factors relating 
to the equipment or facilities invol r ed, the processes applied or 
other such factors related to such discharger are fundamentally 
different from the factors considered in the establishment of the 

guidelines_" 39 ;Eed. Reg. 9634; 45 C.F.R. § 415.212. In addition, 

defendants assert (and the regulations note) that the factors in 
question are analysed in a "Development Document." 

In view of the aforementioned conclusion that sections 
301(b) and 304(b) intend that the Administrator will publish 
effluent limitations for classes and categories of point sources, 
the court is of the* opinion that the approach taken by the Administia 
in specifying factors is in accord with section 304(b). In this 
regard it must be noted that the factors required to bo specified 
under section 304(b) were not intended to exist in a vacuum. Rather, 
both sections 304(b)(1)(B) and 304(b) (2)(B) respectively require 
such factors hi refeveaco to "the nrsoesmv.nt of best praoLrcaore 
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control technology currently available to comply with nutation 

(h)(1) of section 301" and "the best..measures and practices available 
to comply with subsection (b) (2) of section 301“. Thus the statute 
appeara to contemplate the incorporation of such factors 
effluent limitations established under section 301. which was 
apparently done in this case. Accordingly, the court believes that 
any challenge to the Administrator's consideration of various factors 

cr the weight given to each, like the challenge to the actual. . 

, , t . tions is in essence a challenge to the Administrator's 

numerical limituliono, 

Tuntina effluent limitations under section 301 and 
action in promulgating eirxuenu 

. . rnafhl n\ (E} in the Court of Appeals, 
must be pursued under section 509(b)(1)(t> in 

The court further is of the opinion that section 509(b) 
is consistent with the above construction of the Act. Xt is reasonable 
to assume that by providing original Judicial review in the Courts 
D f Appeals of effluent limitations under section 509(b) aiong with 
strict time limitations and prohibitions on review by way of crrmrnal 
or other civil proceedings. Congress sought to establish expedition, 
and consistent application of limitations. 7 However, by plaintiffs' 

construction of the (Act. actual effluent limitations would always 

• kitjtyb'Q c^rmits, thus limiting 
be individualized for discharged in Nl’DLS p-rml 

--.udicial decision approving 
the broad precedential effect of any; judicial 

v. l -imitation Furthermore, if plaintiffs could 
or rejecting any such limitation. _i.ur 

• • «-vin r'M strict court and section 

challenge section 304(b) guidelines in the 

301(b) limitations in the Courts of Appeal, this would create 



120 - 


duplicitous litigation bccauoeof the close interrelationship 
between these sections and the tact that the administrative record 
in each suit would he virtually identical. Xu addition, any 
successful challenge to guidelines in the district court would affect 
the limitations which could only, he challenged in the courts of 
Appeal and would tlius hinder the goal of prompt judicial ruvn .. 


The legislative history of the Act is generally 
consistent with the stated conclusions concerning the relationship 
between sections 301, 304 and 402 and the Administrator's authority 

to establish the effluent limitations in issue. Both the House 
Report accompanying II.R. 11096 and the Senate Report accompanying 
S. 2770 indicate that the Administrator is to establish specific 
effluent limitations for subcategories of point sources. Thus 


the House Report stated: 

"As required in section 304(b)(1)(A), 
the Ad minis trator, by regulations, __is_to 
identify the degree of effluent reductio n 
attainable by the application of the best 
pract ica ble control technology cu rrently 
available for classes and catcgoric 3_uf 
poin t sources ■ By this the Committee expects 
that the Administrator will concentrate on, 
but not be limited to, those categories of 
point sources enumerated in section 306(b) 

(1)(A) and any which the Administrator might 
add to that list. The Committee .expects that 
the Id e ntificat io n wil l be in obje ctive t crmsjmd 
w.i. 11 aet o ut act u al performa nce levels for_ the 
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n lasocs and cate cjorieir^ ‘ r 

than proscribing so ecif^contre^ . 

processes or equi pment .' H. R‘-P* No. * 

W~Iong., “ Scss., 107 (1972). reprinted 

in sensU Committee on Public Works, committee x 

Print. A Legisla tj^^Jlisd^r!l-2j-^. h ^.JSg£ 

control Act Amendme n^oJtJJTZ. 91c. 

- .-■ SSSg. 1st Sess.. at 794 (1973) (hereinafter 

"Legislative History ”). (emphasis added). 

. The Senate Report‘similarly indicates that effluent 

limitations will be established by regulations, and in addition 

indicates that the defendants' approach in incorporating factors 

into such limitations is consistent with the statutory scheme. 

“It i*» the committee' k intention that pu.-i.ant 
to subsection 301 (b) (1) (A), and Section 30-1 (1.) the 
Administrator will interpret the term bo.d. praoLicaU-e 
When applied to various categories 

ba>'L‘. ior snocif yinq C.l out_«"UJ<L >:t -•,-C 

toV implemented by Juuimry U iU/0. 

raracl i rable for any given . n«1u «U i a-L.b -V- 

terrinTTauJ^t. Those ft-tors should delude U 


J.»a 


acje'of "the‘plants, their site and unit P«>desnes 
involved and the cost of applying such to .Uol- 
In effect, for any .industrial category, _ • *'; 

Committee expects the Administrator Lo c ^ 
range of discharge level* , above u certain ba^c 
levci applicable to all plants within that category, 
in applying effluent limitations to any individual 
plant! the factors cited above should be applied 
to that specific plant. In no case however should 
any plant be allowed to discharge more pollutants 
than is defined by that base level." S. Rep. N - 

92-414, 92d Cong., 1st Seas. p. 50; c ~— 

History at 1468. (emphasis added). 


Plaintiffs argue 


chat the reference to the Administrator establishing 


a "range of discharge levels" supports their construction of the 
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Act. However, by creating narrow subcategories of point sources 
subject to different limitations, the Administrator has in effect 
created a range of discharge levels for various categories of point 
sources—in this case the category being inorganic chemicals • 
manufacturing. In any case, the determination herein challenged 
set the limitation of "no discharge of process waste water" for 
two types of sulfuric acid plants, indicative that in the 
Administrator's opinion a range of numbers was inappropriate. 

Whether the substance of this decision was correct is, as noted above 
to be challenged under section 509(b)(1)(E) rn the Court of Appeals. 

S. 

In the Conference Report on S- 2770 the following was 


stated with respect to section 304(b): 

-"In determining :the 'best availcible technology' 
for a particular category or class of poin 1 - sources, 
the Administrator.is -directed to consider the cost 
of achieving effluent reduction. The Conferees 
:t ntend tha t the f act ors desc r ibed in .section 304(b) 
be con;;idored o nly wit hi n c la sses or catego ries_o_f . 
point sources and that su ch factor s not be con s idered 
at the time ot ap plicati on of an e ffluen t .1 lniit at.iqn__ 

to an individual point sourc e within such, a ca tegory_ 

o r c.l .a:t;». __ 

' "Except as provided for in section 301(c) of the 
/set, the intent is that effluent .limitations applicable 
to individual point sources within a given category os 
class bo as uniform as possible. The Administrator i-j 
expected to be precise in his guidelines so as to assur 
that similar point sources with similar characteristic., 
regardless of their location or the nature of the watc- 
into which the discharge is made, will meet simirar 
c f fluent 1 iini t a h ions. 





. -- • "The conferees have provided, however, a mechanic. 

. ... „ for individual point source-by-sour.ee consideration in 

section 301(c). Thaf section provides that the Admin¬ 
istrator may modify any effluent limitation ba_>ed on 
'bast available technology' to be achieved by July 1, 
1903, with respect to any point source, upon a showing 
by the owner or operator of such point source that an 
effluent limitation so modified will represent the 
maximum use of technology within the economic capability 
of the operator and will result in reasonable further 
progress toward the goal of the elimination oi the dis¬ 
charge of pollutants." 118 Cong. Rec. S. 16874 (daily 
ed., Oct. 4, 1972; Le gisla t ive History at 172. (emphas: 

added). 

This quotation appears to be basically consistent with defendants 
interpretation of the Act. Specifically it supports the defendants 
construction that section 304(b) factors may be utilized to create 
subcategories subject to uniform, specific effluent limitations and 
refutes plaintiffs' contention that such factors are to have an 
independent status for the purpose of establishing discharge levels 

for individual plants. 


Plaintiffs have raised a final contention concerning the 
promulgation of the regulations in question which is a concomitant 
to their other allegations based on their construction of the statute. 
They argue that in issuing the regulations for inorganic chemicals, 
the Administrator failed to adhere to the notice and opportunity-to- - 
comment requirements of the Administrative procedure Act,. 5 U.S.C. 
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g 553 . There U apparently ne dispute that notice of proposed 
rulemaking was published in the Federal Register on August 6, 1973 

(38 Fed.. Reg. 21202) and October 11. 1973 (30 Fed. Reg. 23174) and 
extensive comments were received from the public, including tno 
plaintiffs. The final regulations issued on March 12, 1974 su^arir.ed 

the major comments received since October U notice of proposed rule- 

making. 


The plaintiffs now contend, however that they approached 
the proposed regulations ( on the assumption that such regulations 
would be flexible "guidelines" issued under section 304(b) and . 


not actual effluent 3 imitations to bo mechanically applied to . 
all plants in a given subcategory. Thus they argue that by 
promulgating actual effluent limitations, the Administrator 
rendered ineffective the notice and public participation require- 
ments of the APA. 

Although the record before the court tends to belie 
plaintiffs' allegations of surprise and prejudice, the court 
does not now decide this claim. Rather, the court is of the 
opinion that in view of its construction of the Act, supra, : 

review of this procodual claim should also proceed in the Court 
of Appeals. Section 509(b) (I) (E) provides for jurisdiction xn the 
Court of Appeals to review "the Administrator's action" in "promulgating 
any effluent limitation or other limitation under section 301. 
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This jurisdictional section is unqualified# and the court perceives 
no reason why review of the adequacy of notice and public participation 

* M, 

| regarding regulations which establish effluent limitations# should 

not proceed in the same manner as a suit challenging the suo 3 tantiye. . 

action of the Administrator in setting particular limitations... 

To summarize# the court concludes that the regulations 

herein challenged are effluent limitations established by the 

Administrator purs^iint to section 301 ^b) and 304(b); and that 

« " * 

review of both the substance of such limitations and tne procedures 
utilized in establishing the same is exclusively in the Court of 
Appeals pursuant to section 509(b) (1) (i'2) - Accordingly, for tne 
reasons stated defendants' motion to dismiss this suit for.lack 
of subject matter jurisdiction .is hereby granted. 


.V # V.: / ■ . .ii j. 


P ■*!•••. ' J 1; -*» / 


_ •* 1 

DATED: This c - J / day of Eepterab-c 

197,4^-n 

_ V-2.: #-^_ 

Chief U. U. District di\ < 


y 0 q T h o T Ji s 

As a basis for jurisdiction to review what they consider 
to he section 304(b) -guidelines" plaintiffs also cite 
2-3 II 9.C. SB 1331, 1332, 1337 and 1651; Uie Declarator* 

, -io 1T c r sr * 2201-2202; and the Administrative 
judgment Act, 2d U.S.C. 

Procedure 7vct, 5 U.S.C. 05 /01-/06. 
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'the Administrator ’ a approach was explained in the regulations 
as follows: 

The approach taken in developing affluent limitations 
guidelines and standards of performance for the: inorganic 
chemicals manufacturing industry was to examine all vari¬ 
ables and segment the industry into workable subcategories 
consistent with these variations. Twenty—two subcategories 
have been established based on the chemical product manu¬ 
factured. In cases where two dissimilar processes are used 
to manufacture the same product separate limitations have 
been established within the .subcategory. Thus, ranges 
are provided for, ns are other factors, by segmenting 
the inorganic chemicals manufacturing point source 
category into discrete subcategories, each with its own 
limitation. 39 Fed. Reg. 9612 (March 12, 19/3). 

Plaintiffs cite Rationa l Reso urces Defense Cou ncil v. Train , 

6 E.R.C. 1033 (D.D.C. 1973) in support of their construction 
of the Act. That case involved a(citizen 1 suit.Qmder section 
603(a) of the Actjto compel the Administrator to publish 
affluent limitation guidelines after expiration of the time 
period established by the Act. However, that case did rot 
consider the issue of statutory construction now presented. 


Section 306(h) provides that the Aclmiriir.tr a tor shall publish 
regulations "establishing Federal standards of performance 
for new sources" within a category of sources. Plaintiffs 
point out that section 309(b)(1)(A) specifically provides 
> for review-of these "standards of performance.". Section 306 (c). .. 
authorizes the states to develop a procedure for applying • 

•and enforcing standards of performance for new.sources located 
■within the-state which may then be approved by the Administrator 
■Plaintiffs contend that the implementation of these standards . 
of performance would occur in permit proceedings which would 
• bo subject to approval by the Administrator in a manner similar 
to section 331(b) effluent limitations. 


Sect 
" wa t 
that 


ion 302(0 authorizes the Administrator to "establish" 
c-r quality" related "effluent limitations" when he finds 

"discharges ol pollutant..; from n point source or 
cjrou'j of point sources, with the application oL 
effluent limitai 1 ons re at' trod under section 30.1(b) 

( 2 ) (Hio technology-based limitation:; to bo achieved 
by 19,93), would i m tor.Coro with the attainment or 
maintenance of that water on ility .in a sped tic 
portion of the navigable waters which shall assure 
protection of public water supplies.... 




If 
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6. These pertain to the procedural requirements oi a state 
operated permit program. 

7. There is very little legislative_history relative to section 
500(b). The bill as oricjinally passed by the House provxded 
for judicial review in the dist^i^t courts whereas the Senate 
bill provided for review of certain administrative actions 

in the Court of Appeals for the District of Columbia and 
others in the Courts of Appeal lor the appropiatc circuit. 

II.R. 11896, 92d Cong., 2d Se,s3. % 509 (b) (1972) ; S. 2770, 

92d Cong., 1st Sens. § 509(b). 


GP0 877-514 P0 1-17 
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